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Inheritance Taxation 
AFTER THE GREEN CASE 


By H. Appleton Federa* 


legal monstrosity of multiple domicile in in- 

heritance taxation ? ? Or will its result, like that 
of the Trowbridge case,® fail to establish a workable 
precedent? Multiple domicile, of course, is the result 
of two or more states, each claiming to be the domicile 
of the deceased, and each attempting to apply its re- 
spective inheritance tax laws to all real estate and 
tangible personal property located within its boundaries, 
and to all intangibles of the deceased, regardless of 
their situs unless they have acquired a “business 
situs” elsewhere. The state court of each claiming 
state makes a finding that the decedent was domiciled 
therein, and so, regardless of the usual legal premise, 
that a person may only have one domicile at a time,* 
the actions of the several states create a multiplicity 
of domiciles. 


[) vce: the Green case’? present an answer to the 


Summary of the Case 


Seemingly, an evaluation of the Green case is in 
order—but first, a quick summary of the case and the 
facts from which it arose: Edward H. R. Green died 
in New York on June 8, 1936; surviving him were 
his wife and sister as his only heirs and next of 
kin. He left an estate variously estimated at from 
$35,000,000 to $50,000,000,° comprising real estate and 
tangible personalty located in Texas, New York, 
Florida, and Massachusetts, and intangible personalty 
—the paper evidence of most of which was located in 
New York. All four of these states made a claim of 
domicile based on various facts.° 

The State of Texas filed in the Supreme Court an 
original suit in the nature of a bill of interpleader, 
alleging, among other things, that the total of such 
claims amounted to a sum far greater than the net 
value of the estate and that the amount of decedent’s 
property located in Texas was negligible and insuffi- 


* Staff Authority, Kentucky Department of Revenue, Frankfort. 

‘Texas v. Florida (decided March 13, 1939), No. 11, original, 
October Term, 1938. 83 L. ed. (adv. sheets) 549. 

2 See Chrystie, ‘‘The Legal Monstrosity of Double Domicile,’’ Pro- 
ceedings of the Thirtieth National Conference of the National Tax 
Association, p. 467, and see Reports of the Committee on Double 
Domicile of the National Tax Association in the Proceedings of the 
National Tax Association for 1935, 1936, 1937, and 1938. Federa, 
“Multiple Domicile in Inheritance Taxation,’ 17 Taxes, The Tax 
Magazine 142. Ohlander, ‘‘Double Inheritance Taxation,’’ 14 Tax 
Magazine 387. Tannenbaum, ‘‘Double Domicile,’’ 11 So. Cal. 
L. R. 329. 


What will be 
the effect of the Green 
case on the “legal mon- 
strosity” of double 
domicile in inheritance 
taxation? 


cient to pay its tax, and that in the event the states 
should obtain adjudications in their own or other 
courts in pending proceedings or others instituted for 
the purpose of collecting the tax on the ground that 
decedent was domiciled elsewhere than in Texas, then 
Texas would be deprived of its lawful tax. 


Opinion 


Broadly, two questions were decided: (1) that the 
Supreme Court had jurisdiction of the cause, and 
(2) that the report of the Special Master, finding that 
decedent at the time of his death was domiciled in 


3In re Trowbridge’s Estate, 266 N. Y. 283, 194 N. E. 756. In this 
case Connecticut asked, and was granted, the right to intervene in 
the inheritance tax proceedings in New York courts for the purpose 
of determining the residence of the decedent. The finding that the 
decedent’s domicile was in Connecticut thus concluded the matter. 


* Restatement of the Conflict of Laws, Sec. 11. 


5’ The Supreme Court adopted the figures of $44,348,500 for the 
gross estate, and $42,348,500 for the net estate. 


* The facts which each state relied upon are set forth in the Special 
Master’s Report and in the Opinion. 
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Massachusetts, should be affirmed. Primarily, we are 
concerned with the former, and its implications. 

It is heartening to note that “the presupposition of 
jurisdiction in this case is the common law doctrine 
of a single domiciliary status’—at least, Justice 
Frankfurter in the dissenting opinion so stated.” If 
this is true, then all doubts as to whether the law of 
domicile was carving a new channel for itself, and 
that multiple domiciles were a legal rather than an 
accidental fact, may be stored away until at least 
three new Justices are appointed. But Justice Stone, 
in speaking for the Court, does not in express words 
go further than to say, that by the law of each state, 
a decedent could have only a single domicile for pur- 

















‘Seemingly, the most that can 
be said for the Green case is (a) it dispelled all fears that 
multiple domiciles were a legal fact; and, (4) it showed 
that when conflicting domiciliary inheritance tax claims 
exceed the value of the estate, the procedure followed in 


this case is available. 


“The decision gives no indication that such a remedy 
will be available when the claims do not exceed the 
Indeed, the decision really infers that jurisdic- 
tion was only taken because of the possible loss which 
might beset Texas’ claim, should the other states obtain 


estate. 


adjudications on the basis of domicile. 


“For the purposes of an executor or administrator, 
the answer to the problem of multiple domicile is in the 
opinions 0) the Supreme Court yet to be written.’’ 








poses of death taxes.* But, as this is the law in each 


of the states, it seems to follow that the “single 
domiciliary status” is preserved. Remembering, 
however, that the so-called “liberal dissents” of yes- 
teryear have, in many instances, become the majority 
opinions of today, we should note that Justices Frank- 
furter and Black are of the opinion that this concept 
is a fiction. Three new faces (assuming, of course, 
that the majority will not reverse their stand and that 
Justices Frankfurter and Black will remain) might do 
to this concept what the Court did in the Union Re- 
frigerator case *° to the “fiction” of mobilia sequuntur 
personam, by holding that it must give way to facts. 


7It was pointed out in a previous article, that there was a possi- 
bility that multiple domiciles might be ‘‘legitimatized’’ by the 
Supreme Court. Federa, ‘‘Multiple Domicile in Inheritance Taxa- 
tion,’’ 17 Taxes, The Tax Magazine 142. 

8 “By the law of each state, a decedent can have only a single 
domicile for purposes of death taxes and determination of the place 
of domicile of decedent will determine which of the four states is 
entitled to impose the tax on intangibles so far as they have no 
situs different from the place of domicile.’’ 83 L. ed. (adv. sheets) 
549, 555. 

® “The presupposition of jurisdiction in this case is the common law 
doctrine of a single domiciliary status. That for purposes of legal 
rights and liabilities a person must have one domicile. and can 
have only one, is an historic rule of the common law and justified 








May, 1939 


However, 
status” 


Effect 


The Committee of the National Tax Association on 
Double Domicile in Inheritance Taxation have 
pointed out that a decision in this case would not 
necessarily be a precedent for all multiple domicile 
cases: 

“Another question which has not yet been settled in the 
Green case, and may not be finally settled in that case, is the 
extent of the jurisdiction of the Supreme Court in such a 
double domicile case. From the colloquies between court 
and counsel at the preliminary argument in the Supreme 

Court, which resulted in the filing of an amended 
— bill of complaint by the State of Texas, it ap- 
peared that one factor which induced the Supreme 
Court to take jurisdiction was the fact that the 
death tax claims of the four states exceeded the 
total estate, so that as to the excess, there was a 
real conflict between the states. If this is the 
extent of the jurisdiction, the method of proceed- 
ing by an original bill in the Supreme Court is 
very limited because it will seldom occur that the 
tax claims of the states will exceed the total 
estate; and if so, the method of procedure in most 
cases of domicile will not be available so that the 
problem before the committee largely remains 
unsolved.” 


until that time, the 


“single domiciliary 
is the rule. 


Has this question been answered? If we 
note the dissenting opinion of Justice 
Frankfurter, we find that he and Justice 
Black believe it has—at least for the pres- 
ent, for they say: 


“Merely to avoid such a conflict is not enough 
to give jurisdiction. The variant that this case 
presents is the allegation that if the claims of 
all four states prevail, the estate would be more 
than eaten up and Texas would lose her poten- 
tial right.” 


The opinion, though, is not so concise in 
its statement limiting jurisdiction: 


“The risk that decedent’s estate might consti- 

tutionally be subjected to conflicting tax assess- 

ments in excess of its total value and that the right of com- 

plainant or some other state to collect the tax might thus 

be defeated was a real one, due, both to the jurisdictional 

peculiarities of our dual federal and state judicial systems 
and to the special circumstances of this case. 


“. . . The equity jurisdiction being founded on avoidance 
of the risk of loss resulting from the threatened prosecution 
of multiple claims, the risk must be appraised in the light of 
the circumstances as they are in good faith alleged to exist 
at the time when the suit was brought. . Taken as a 
whole, the case is exceptional in its circumstances and in the 
principles of law applicable to them, all uniting to impose 
a risk of loss upon the state lawfully entitled to collect the 
tax. 


(Continued on page 314) 






by much good sense. Nevertheless, it often represents a fiction. 
Certainly, in many situations the determination of a man’s domicile 
is by no means the establishment of an event or a fact that exists 
in nature. Even assuming that there is general agreement as to 
the elements which in combination constitute domicile, a slight 
shift of emphasis in applying the formula produces contradictory 
results. . . . In the setting of modern circumstances, the inflexible 
doctrine of domicile—one man, one home—is in danger of becoming 
a-social anachronism."’ 83 L. ed. (adv. sheets) 549, 566. 

10 Union Refrigerator Transit Company v. Kentucky, 199 U. S. 194, 
26.8. Ct. 36. 

Third Report of the Committee of the National Tax Association 
on Double Domicile in Inheritance Taxation. Proceedings of the 
Thirtieth National Conference, page 453. 








GOVERNMENT AND BUSINESS 


By JOHN W. HANES** 


3y that I mean material, economic recovery. It 
seems to me that in those parts of the world 
where democracy has been forced to give way to one 
man government, it has come about when the eco- 
nomic condition of the people was unbearable. I have 
never deviated from that firm conviction which I held 
when I was making up my mind to go to Washington. 
If I were called upon to point to any one single 
phase of our present situation that gives heart and 
encouragement to the ideal for which we all have 
striven, I would turn to that short paragraph in the 
President’s message on the state of the Nation in 
which he used these constructive words: 


Ts first problem of this democracy is recovery. 


“We have now passed the period of internal conflict in the 
launching of our program of social reform. Our full energies 
may now be released to invigorate the processes of recovery 
in order to preserve our reforms, and to give every man and 
woman who wants to work a real job at a living wage.” 

To be perfectly frank, I do not believe the country 
has yet realized the full significance of this declara- 
tion of national policy. What does it mean? To me 
it means exactly what it says. To me it means that 
we shall strengthen where strength is required and 
remove weakness where weakness has appeared. To 
me it also means that we may assume that the Admin- 
istration has substantially completed its reform and 
that we shall now see the full energies of government 
applied to the invigoration of the processes of recovery. 

By this I do not mean to imply that reform and 
recovery are necessarily antagonistic. Any fair and 
intelligent appraisal of the achievements of the Ad- 
ministration must admit that certain important pieces 
of legislation could be classified by one person as re- 
form measures and by another person as recovery 
measures. It is mainly a matter of where you put the 
emphasis. For example, the important banking legis- 
lation making secure the funds of depositors, might be 
considered as areform. I would classify it as a recov- 
ery measure. The Wage-Hour Act is usually thought 
of as reform. With the sound administration which 
it is apparently receiving, it represents a long step 
forward toward recovery. In other words, it may 
seem that its purpose is mainly to safeguard a fairly 
decent wage for the weakest groups of industrial 
workers. To my mind, it is not improbable that this 
Act will enforce fairer competition between employers 
and will safeguard the interests of the decent em- 
Ployer against the so-called chiseler, and thus have 
a far-reaching effect in stimulating recovery. 


Progress toward Recovery 


_In the last half of 1938 the country made substan- 

tial progress toward recovery. The index of business 

and industrial production is about 25 per cent higher 
* Under Secretary of the Treasury. 


** Address delivered before the Chamber of Commerce, Winston- 
Salem, N. C., January 20, 1939. 


today than the average of the first half of 1938. There 
are signs that, barring unfortunate developments 
abroad, we are now beginning to enjoy what should 
be a reasonably long and sustained period of good 
business, increased production and employment. I 
believe we have a reasonable right to expect this, 
provided we have the practical capacity to continue 





Hon. John W. Hanes 


to develop a spirit of tolerance and codperation be- 
tween government and business, between industry 
and labor, and provided we are able to get some im- 
provement in the prices of farm and other commodi- 
ties which have not as yet enjoyed the quickening that 
has come to our national economy. Commodity prices 
should show some buoyancy from recovery in other 
fields, and they are now receiving the active consid- 
eration of the Administration and the Congress. 

We are agreed, I am sure, that in this country we 
can not rely upon the castor oil method to lubricate 
our machinery, nor the clenched fist method to put 
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people to work. Our way involves working, saving 
and putting our savings to productive use through 
private enterprise. This is how we can provide for a 
steadily rising standard of living and a margin of 
safety for the generations to come, and this is how 
our fathers provided. 


Among the opportunities for real team work be- 
tween government and business in promoting recov- 
ery, let me mention those in the field of heavy industry, 
of housing, of railroads, of public utilities, and those 
in the field of taxation. 


Heavy Industries 


During the past six or eight months there has been 
a definite upturn in employment in the heavy indus- 
tries and a substantial increase in the output of heavy 
goods. But, as is always the case, during the 1937-38 
recession employment in heavy industries fell off 
rapidly—more rapidly than in consumers goods indus- 
tries. If we assume that we have in this country eight 
millions or ten millions of people unemployed who 
are capable of working, we know that this unemploy- 
ment is more widespread among workers formerly 
employed in the production of heavy goods than in 
any other field. Consequently, our biggest oppor- 


tunity for re-employment necessarily lies with the 
stimulation of the heavy industries. 


Housing 


The building industry in 1938 had, I am informed, 
its best year since 1929, but it still offers broad oppor- 
tunity for re-employment. The shortage in housing 
today probably runs into billions. I know of no other 
industry that requires a greater variety of products, 
running all the way from completely fabricated mate- 
rials to raw materials. In this field private enter- 
prise and labor can contribute substantially to recov- 
ery by cooperating with and supplementing the 
efforts of government agencies. 


Railroads 


Another opportunity is found in the railroads. I 
shall not analyze the importance of this major na- 
tional industry further than to point out that it con- 
stitutes a vivid illustration of the type of problem 
demanding tolerant codperation between manage- 
ment, labor and government. I am happy to say that 
management and labor have been working shoulder 
to shoulder for months to find a plan and a solution, 
and that the Administration and the Congress recog- 
nize clearly the importance of tying in government 
with management and labor to rehabilitate this im- 
portant method of transportation. Bear in mind that 
this industry, which last year had practically ceased 
buying materials and equipment, is capable of taking 
from the heavy industries more than one-half billion 
dollars of goods annually. It has been reliably esti- 
mated that, if their financial condition would permit, 
the railroads of the United States could profitably 
install 100,000 new freight cars and 2,000 new locomo- 
tives annually in the next five years. 
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Public Utilities 


Public utilities are a thirteen-billion dollar industry. 
During the past six years whenever you thought of 
the relations between the public utilities and the gov- 
ernment you thought of warfare. In 1938 this great 
industry and the government improved their relation- 
ship in virtually every direction, and 1939 offers the 
highest promise of continued and friendly cooperation 
in working out their problem with the government. 
It is true that the utilities present complex and diffi- 
cult problems which will require time, patience and 
a high degree of statesmanship both on the part of 
the government and on the part of the utilities. The 
integrating of companies under Section 11 of the 
Public Utility Holding Company Act is a most im- 
portant and delicate matter. But the utilities are 
making real progress in working in codperation with 
the government. They are also stepping forward in 
the production of power for the use of industry and 
the nation. The week ending December 24 last set 
a new all-time high record reaching a total of more 
than two and one-third billion kilowatt hours. 


Taxation 


My main responsibility is in the administration of 
the tax laws. I should like to talk to you now about 
the opportunities for better understanding between 
government and business in this important field. 

It costs the American people approximately four- 
teen billion dollars a year in all forms of taxes to pay 
for all forms of government, and the composite tax 
bill represents a total of nearly one-quarter of our 
entire national income in 1938. Of this, the Federal 
Government collects approximately six billions, and 
the state and local governments collect approximately 
eight. 

While federal collections are running at roughly 
six billions, federal expenditures for all purposes are 
about nine billions. You have thought and I have 
thought of possible ways to bring the federal income 
into a reasonable balance with the outgo. You may 
know of a way to do this now. I must confess that 
I have been able to devise certain ways which seem 
to me capable of decreasing the difference between 
income and outgo, but I have not been able to think 
of any practical, attainable way of bringing income 
and outgo into substantial balance now. 

As a practical matter, I do not believe it is possible 
suddenly to reduce expenditures to the six billion 
dollar level. Nor do I believe that it is possible to 
increase tax rates or to levy new taxes that will raise 
federal revenue by fifty per cent, or that it is ex- 
pedient to undertake to do so. I believe that if we 
undertook to do this, and if we increased our sched- 
ules and rates by fifty per cent, we would find that 
this very action would tend toward diminishing 
returns. I mean that a fifty per cent increase in sched- 
ules would not produce fifty per cent increase in 
revenue. Furthermore, the very act of such an in- 
crease in the rate structure now would tend to destroy 
the promise of codperation between business and 
government which I am convinced is alone capable 
of bringing about in the reasonable future a situa- 
tion under which income and outgo may be brought 
into approximate balance. 


(Continued on page 312) 














penditures that has been imposed on federal and 

state governments by the depression and the ris- 
ing standard of social services, another problem, 
namely that of redistributing tax receipts among sub- 
sidiary governmental units has been added. In many 
countries where a division of tax power between fed- 
eral, state, and local units has long been constitutionally 
provided for, the re-allocation of revenues to meet a 
new division of expenditure burden has come to demand 
a scientific rather than a political solution. The original 
constitutional division of revenue-raising power often 
has failed to anticipate the incidence of depression-bred 
expenditures on the smaller governmental units and 
in any case the taxing authorities of the latter have 
not always been economically or administratively 
competent to adjust themselves to the demands made 
upon them. Basically there are no good reasons, ex- 
cept the admonitions of collect-as-you-spend critics, 
for supposing that the most efficient division of tax 
power should conform precisely to the dynamics of 
public expenditures so that the receipts and expendi- 
tures of all units in a federal system should be in 
balance. This fact has, in the United States and in 
other countries where both taxing power and expendi- 
ture function are similarly divided, necessitated a 
system of subsidies between federal, state, and local 
governments the apportionment of which has com- 
manded the attention of the practical administrator 
as well as the student of public finance. 


In the United States this redistribution of the pro- 
ceeds of taxation has chiefly been carried out by 
grants-in-aid from federal and state governments to 
reduce the burden of property taxes on municipalities 
and to stimulate local taxation by making grants con- 
ditional upon increased revenues and expenditures by 
the local government, with the complementary objec- 
tive of bringing undernourished areas up to at least 
a minimum standard of social expenditures. In New 
York state, where intensive study of the problem has 
been undertaken, $234,000,000 in subventions and 
shared taxes was distributed by the state to the 
municipalities in 1935, an increase of over twelve hun- 
dred per cent from the year 1919. The steady in- 
crease of these grants is attested by the fact that 
$88,000,000 was given in the year 1925 and $180,000,000 
in 1930.1 

Since this problem bids fair to loom increasingly 
large in this country it may be helpful to examine 
foreign experience in the field of federal-state and 
state-local financial relationships. The experience of 
the Commonwealth of Australia where so many 


TS. THE heavy burden of taxation and loan ex- 





* Carnegie Institute of Technology, Pittsburgh, Pa. : 
1See Report of the New York State Commission on State Aid to 
Municipal Subdivisions. Feb, 1936. Legislative Document No, 58. 


Federal Subsidies to the States 
IN AUSTRALIA 


By O. J. McDIARMID « 
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pioneering steps in socio- 
economic policy have been 
taken will be examined 
in the remainder of this 
article. There, the very 
complexity of state-federal 
financial problems has en- 
couraged a more syste- 
matic effort towards reach- 
ing a solution than in most 
federal systems. In Aus- 
tralia, attempts at making 
satisfactory fiscal adjust- 
ments between the federal 
and state governments date 
back to the founding of 
the Commonwealth in 1899, 
and recently a permanent 
federally appointed com- 
mission was set up to deal 
with this specific problem. 
Before discussing the work 
of this body, some comment on the historical back- 
ground of Australian finance is essential. 





Background of Australian Finance 


In 1899, the Australian States and the Federal Gov- 
ernment were constitutionally provided with almost 
concurrent powers of taxation apart from levying the 
customs and excises which had, as in other federal 
systems, to be collected by the central authority. This 
overlapping of tax power has hampered the states in 
raising revenue and since customs receipts had con- 
tributed a major share of state revenues before federa- 
tion, financial adjustments have been chiefly directed 
at giving the states a quid pro quo for their revenues 
surrendered in 1899. For ten years after federation 
three-quarters of customs and excise receipts were 
passed on to the states, the division of the spoils be- 
ing made on the rough basis of the estimated volume 
of imported goods consumed in each state. At a con- 
ference of state premiers in 1909, the discarding of 
this system of revenue allotment which had made for 
a distribution of funds roughly according to the per- 
centage of customs paid by the residents of each state, 
was proposed in favor of payments made on a straight 
per capita basis. The Surplus-Revenue Act passed by 
the Commonwealth Government in 1909 implemented 
this proposal but contrary to state expectations a re- 
duction of forty to fifty per cent soon resulted in the 
amounts paid by the Commonwealth. For the first 
time, however, the states’ apparent need for revenue 
was used as a criterion for federal subsidies. 
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Per capita subsidies were retained for eighteen 
years, despite royal commission advice in 1920 sug- 
gesting their abolition. Fiscal relations in Australia 
were altered substantially, however, and a fresh de- 
parture from the apportionment system of granting 
subsidies was made by the Financial Agreement of 
1927. Responsibility for the capital value of state 
public debts was then assumed by the Commonwealth 
Government and a contribution of over £7,500,000 per 
annum henceforth (an amount equal to the per capita 
payments for 1926-27) was made to meet the interest 
on state debts. The future debt operations of all 
Australian governments were placed under the con- 
certed control of a loan council and a joint State- 
Commonwealth sinking fund was set up to retire new 
state loans that might be made in the future. 


The Commonwealth Grants Commission 


With the onset of the depression, accompanied by 
mounting deficits and a curtailment of social and 
public utility expenditure in the great unindustrial- 
ized states of South and Western Australia and Tas- 
mania (which had depended more upon the declining 
export trade than the more populous southeastern 
section of the country), some systematic attack upon 
the allocation of federal revenue to the financially 
weakened states became necessary. To meet this 
need the Commonwealth Grants Commission was set 
up and its first recommendations were used to deter- 
mine federal grants to certain of the states in 1934. 
The special needs and valid arguments, relating to 
disability from federal policy, of the scantily populated 
states referred to above, earned them the privilege of 
special consideration as claimants on the federal 
bounty. Federally levied tariffs to protect non- 
claimant state industries and federally encouraged 
public works which overburdened the newer parts of 
the Commonwealth had especially embarrassed West- 
ern and Southern Australia, the states most deeply 
afflicted with heavy per capita debt and recurrent 
budgetary deficits. 

The Commission’s approach to its problem was con- 
ditioned by the apparent need of raising the state- 
provided social services of the deficit ridden and rela- 
tively unproductive claimant states to a level com- 
parable to that already reached in Queensland, New 
South Wales, and Victoria, without complete bank- 
ruptcy of the former or undue burden upon the latter 


whose residents in the final analysis pay a major 
share of federal taxes. 


Basic Factors in Arriving at Actual Subsidy 


It was assumed by the Grants Commission that 
both the alleged deleterious influence of federal policy 
and the financial needs of the claimant states were 
reflected in the budgetary deficits of the latter. Since 
its operations began during a period of deficit financ- 
ing for all the states, it was decided to use the differ- 
ence between the deficits of the claimant states and a 
so-called standard deficit, the latter being the average 
deficit of Queensland and Victoria, two of the three 
non-claimants, as a first departure for determining 
the grants. The deficit of New South Wales was also 
considered in calculating the standard deficit for 1937. 
This preliminary figure was then “corrected” to arrive 
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at the actual subsidy. Two basic factors were con- 
sidered in making the “corrections,” namely, exces- 
sive expenditure and unduly low taxes. Any amount 
of claimant state expenditure due to excessive or 
wasteful financing of social services was deducting 
from the initial subsidy, but if the claimant was mak- 
ing a strenuous attempt to reduce its deficit by taxa- 
tion unusually high in relation to a_ pre-defined 
measure of taxable capacity its grant was correspond- 
ingly increased. Owing to the necessary lag in the 
procurement of financial data relating to tax collec- 
tions and expenditure, the record of preceding years 
had to be employed as the basis for arriving at each 
current year’s subsidy. Adjustments had of course 
to be made for differences in budgetary and accounting 
methods in the various states but it has been one 
object of the Commission to bring about the largest 


possible degree of uniformity between states in this 
regard. 


If the Commonwealth felt any moral responsibility 
for a certain type of state expenditure such as might 
be due to federal encouragement of railway building 
or educational advancement, the Commonwealth grant 
might be increased. A rigorously scientific basis for 
the subsidies was not adhered to, however. Special 
conditions of depression or prosperity in the claimant 
states caused the recommended federal grants to be 
increased or reduced quite arbitrarily. The Common- 
wealth Government encouraged the states to main- 
tain their capital equipment at a desirable level of 
efficiency and ample state expenditure for that pur- 
pose has been always supported by federal policy. 
Recognizing that its measures of wasteful expendi- 
ture and taxable capacity must of necessity be rough, 
a certain percentage of the pre-determined grant was 
usually added to provide for a margin of error in 
making the calculations. The accompanying table 
showing the grants made during the first three years 
of the Commission’s existence should clarify the 
technique described herein. 


Grants to Claimant States 


South Western 

Australia Australia Tasmania 
(1) Grant necessary to give 
standard budget _ posi- 
tion. (To bring deficit 
into conformity with 

stamead) «..... 2.5.46. 1934-35 £1,350,000 £1,090,000 £170,000 

1935-36 1,350,000 1,371,000 195,000 

1936-37 1,196,000 744,000 546,000 


(2) Grants for maintenance 
of capital equipment... .1934-35 


ee ance 80,000 
1935-36 


ae 100,000 


(3) Grants for special econ- 
omy in administration 


and social services..... 1934-35 —90,000 —130,000 80,000 
1935-36 —92,000 —z202,000 114,000 
1936-37 20,000 —168,000 70,000 
(4) Reward for special sever- ; 
ity of taxation ....... 1934-35 110,000 —400,000 —40,000 
1935-36 239,000 —410,000 18,000 
1936-37 115,000 —120,000 —18,000 

(5) Total of special grants 
under (1) (2) (3) and ; 
__ See rs eee 1934-35 1,370,000 560,000 290,000 
1935-36 1,497,000 759,000 427,000 
1936-37 1,331,000 456,000 598,000 

(6) Grants finally recom- 
ese 1934-35 1,400,000 600,000 400,000 
1935-36 1,500,000 800,000 450,000 
1936-37 1,330,000 500,000 600,000 





Note.—Items under (3) and (4) may be positive or negative. 
(Continued on page 308) 
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A SURVEY OF TAX EXEMPTIONS 


“Taxpayers should be aware of the fact that they are carry- 
ing an enormous extra tax burden in order to provide subsi- 
dies for the vast amount of real estate which pays no taxes.”’ 


By LAWRENCE R. BLOOMENTHAL* 


ROM the tax administrator’s viewpoint, there 
is every reason to insist upon the reduction of 
tax exemptions. In its 1934 report, the Minne- 
sota Tax Commission emphatically stated that it was:? 


“* * %* of the opinion that something should be done to 
curtail exemptions. There are entirely too many exemptions 
allowed and too much property escapes taxation because of 
lower classification enactments and special exemption laws. 
We respectfully urge upon the legislature the necessity of 
paying more attention to exemption statutes and submitting 
to the voters constitutional amendments looking toward the 
curtailment of the exemption privilege. There are many 
institutions parading under the guise of school, church and 
charity that should be taxed but which now, under our free 
and easy exemption statutes, are on the ‘free list.’”’ 


A recent study of exemptions from property taxes 
in the state of Washington presents this sweeping 
indictment of present exemption laws: * 


* * Tf the property tax burden is to be kept reasonable 
in amount and spread equally over all property owners in 
the state the requirement that all taxable property must be 
taxed is equal in importance to that requiring correct as- 
sessment. Every exemption from taxation increases the 
burden of taxation on the remaining taxpayers, therefore 
the constitutional exemptions should be strictly construed. 
In the language of the Chairman of the Board of Commis- 
sioners of Rhode Island, ‘Tax exemption is nothing more 
or less than a subtle form of subsidy and I have frequently 
wondered, while attending a hearing before a legislative com- 
mittee on a request for exemption from taxation, how many 
legislators who seem perfectly willing to vote for the exemp- 
tion would be willing to vote for a subsidy in an amount 
equal to the exemption and thus expose the money value 
of the concession.’ ” 


Not having to collect the revenue themselves, the 
legislatures in many states are little concerned over 
the growth and extent of exemptions. Their lack of 
concern is effectively revealed in a recent report by a 
joint committee of the New York Legislature: * 


“The general situation with respect to tax-exempt real 
property is anything but alarming. Very little substantial 





injustice is done the localities because of the presence of 
exempt institutions. The harm is usually more apparent than 
real. A tax assessor is apt to look with envy upon a piece 
of exempt property and to compare the exempt total with 
the taxable total. In the majority of cases, the locality 
profits measurably because of the exempt property. In some 
cases, it owes its entire prosperity to the exemption in 


question.” 

These statements are in direct conflict with each 
other, yet both originate from responsible sources. 
Which is correct? The amount of reliable informa- 
tion on which an impartial judgment might be based 
is surprisingly inadequate. Only seven states com- 
pile and publish official reports as to the value, type 
and uses of tax exempt property. The other 41 states 
either do not collect such information or publish 
occasional, sketchy summaries. The Federal Gov- 
ernment has never released a complete inventory of 
its property. 

According to the Treasury Department,* there is 

* * no information for distribution on the aggre- 
gate value of government-owned property.” Mean- 
while, partial estimates as to the value of federal 
property are obtainable from the various branches 
and departments of the government, each of which 
has kept some inventory of its holdings.® 

The reasons for this outrageous neglect of such an 
important phase of tax administration are somewhat 
obscure. When pressed for an explanation, local 
authorities usually state that they have no funds for 
carrying On any investigation of tax-exempt property ; 
That even if funds were available, it would be a use- 
less expense since no increase in tax revenue would 
be forthcoming. Legislatures have displayed the 
same reaction toward proposals for state-wide field 
surveys. However, the underlying objections are 
believed to be quite different. It is well-known that 
exempt property could be listed at the same time as 
the regular assessments are made and that elimina- 


66k 
* 











* Attorney at Law, Des Moines, Ia. 


‘ Fourteenth Biennial Report, Minnesota Tax Comm. (1934) Ch. I, 
Sec. 12, p. 5. 


*Report of the Washington Tax Investigation Comm. 
pursuant to Ch. 127, 1929 Session Laws. 

* Legislative Document (1936), No. 120, p. 20 

* Letter of July 30, 1937. The codperation of Anna M. Michener, 


(1930), 


Assistant to the Director of Research and Statistics is hereby 
acknowledged. 

5 “Fiscal Relations between the United States and the District of 
Columbia,’’ Senate Document No. 12, 75th Congress, First Sess. 
Sec. 11, p. 103. Prof. John G. Herndon, Jr., directed a survey of 
all property owned by the United States, but its results have not 
been made available to the public. 
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tion of unjustified exemptions might produce enough 
revenue to defray the additional cost. 


Perhaps the best explanation of this continual re- 
sistance to thorough analysis of tax-exempt property 
is to be found in the fate of Bill 776-A introduced 
during the last session of the Wisconsin Legislature.® 
This measure would have required local assessors to 
assess exempt real estate along with assessable prop- 
erty. Then the State Tax Commission would have 
classified exempt property according to ownership 
and use. After a favorable reception by the lower 
house, this bill met with hostility and eventual defeat 
in the Senate on the ground that it would stir up 
religious prejudice. Its sponsors denied that the pro- 
posed measure was intended to create resentment or 
discrimination against any religious, charitable or 
educational institution. Nevertheless, they were 
unable to overcome rumors that: ? 


“* * * the main object of the bill was to determine how 
much property was owned in the state by certain denomina- 


tions.” 

This experience indicates that even when the legis- 
lators become convinced of the need for a re-examination 
of the situation, they are liable to be subdued by the 
pressure of powerful groups who fear the effect of 
publicity on their privileged positions. 

On the other hand, it is altogether possible that 
such a survey might call attention to cases where 
exemptions have been denied without just cause. 
The experience of Massachusetts, New York and 
Connecticut clearly disproves the theory that listing 
of exempt real estate, even by its owner’s name, 
causes any discrimination or religious prejudice. 
These states regularly publish detailed tables and 
discussions of their exemptions without any such 
harmful effects. Claims of unwarranted expense, 
additional burden for already overworked officials, 
uselessness of purpose and religious prejudice can be 
heavily discounted. The only remaining substantiai 
objection is a fear of revealing the extent and value 
of exempted property. This can be met by the 
counter assertion that a thorough re-examination of 
the situation might reveal numerous instances in 
which exemptions had been wrongfully denied. 


Often, an amazing indifference is displayed by local 
officials even in the states requiring assessment of 
exempt property. In Connecticut, for example, the 
late —Tax Commissioner Wm. H. Hackett stated 
frankly that in considering the tabulations of exempt 
property presented in his report for 1934-35: § 


“It is quite impossible to state whether the valuations put 
upon exempt property are better or worse than valuations 
put on taxable property. As no taxes are involved, it may 
be that the valuations placed upon certain exempt property 
are perfunctory and are not the result of a painstaking study 
of actual conditions.” 


Although local assessors may not be so painstak- 
ing, there is at least one worth-while result of their 








* The information concerning Bill 776-A was supplied by L. B. 
Krueger, Statistical Division, Wisconsin Tax Commission. How- 
ever, except where direct quotations are used, the opinions ex- 
pressed are those of the author. 

7 Letter of Sept. 15, 1937, from L. B. Krueger. 

§ Public Document No. 52, Taxation Document, No. 265. 


March, 
1935, p. 3 and 4. 
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exempt assessments. 
out that: 


‘* * * since there is no one to take offense at the valuation 
of exempt property, it may be in some cases that assessments 
are nearer full value than the corresponding assessments of 
taxable property.” 


Commissioner Hackett pointed 


There is a growing awareness, however, among 
assessing officers that they will have to evaluate all 
property in their jurisdictions without regard to the 
identity of its ownership. <A recently published 
manual on assessment principles urges assessors to 
list such property and recommends this action as: 

“* * * another precaution against the omission of taxable 
property from the assessment rolls. It brings exemptions 
to the attention of the assessor in each succeeding assess- 
ment period, encourages re-examination of claims for exemp- 
tion and reveals the extent of exemptions granted. When 


exemption data are made available to the public, policies 
may be formulated on the basis of facts instead of fancies.” * 


Exemption Statistics 


Since 1922, there has been no estimate of the 
amount and value of property exempted throughout 
the United States. At that time, 13.2% of all tax- 
able real estate was exempt, but it is impossible to 
tell exactly what proportion of the nation’s poten- 
tially taxable property is now immune. 


Analysis of existing statistics is complicated by the 
absence of a uniform system of reporting or classifi- 
cation. Massachusetts, New York, Connecticut, 
New Jersey and Rhode Island present a complete 
report, classifying properties according to their own- 
ership and type, and the other states merely separate 
exemptions into several broad groups and summarize 
these valuations. Previous articles have shown that 
public property exempt in one jurisdiction may be 
taxable in another.’° Then, too, special arrangements 
exist in some of the states for taxation or for pay- 
ments in lieu of taxes by utility enterprises under 
public ownership. 

Additional difficulties in the presentation of an 
accurate picture are caused by the great number of 
independent taxing units scattered throughout the 
country, each of which owns a certain amount of 
property. An idea of the magnitude and importance 
of this factor is given by the report of the Census 
Bureau that in 1932 there was a total of 182,051 
political units having power to levy taxes or incur 
debts.” 

School districts totalling 128,548 units accounted 
for the largest portion of this group. However, the 
value of public property used for schools equals only 
about one-tenth of all tax-exempt property in the 
United States. The United States Office of Educa- 
tion has estimated that in 1934, the total value of 
school property, including buildings, sites and equip- 
ment, was more than six and one-half billion dollars. 
($6,624,771,206.) Land and buildings were worth 
nearly five and one-half billion dollars ($5,413,717,637.) 





® Sec. 30, p. 45. Report of Committee on Assessment Practice, 
published by the National Association of Assessing Officials, Chicago, 
May, 1937. 

© “Taxable Status of Public Property,”’ 15 Tax Mag. 658, Novem- 
ber, 1937. 

uP, V. ‘Financial Statistics of State and Local Governments,” 
1932 (Wealth, Public Debt and Taxation). 
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while furniture, libraries, apparatus and other equip- 
ment were included in the balance of $516,160,266.'” 

Between 1930 and 1934, the value of school prop- 
erty increased 6.7% or almost a half billion dollars 
($413, 444,164). Most of this increase occurred dur- 
ing the first half of this period since there was only 
aslight increase of seven-tenths of one percent (0. 7%) 
equal to $43,231,450 between 1932 and 1934. When 
final data on the 1934-1936 biennial period is released, 
undoubtedly it will show a large gain in school prop- 
erty values due to the building program sponsored 
jointly by the W. P. A. and local governments during 
those years. 

It is impossible to state what proportion of all tax- 
exempt property is owned by public bodies other than 
schools. Not even the units of government owning 
all of this property have any exact idea of its value 
or its relation to other forms of property. This is 
not at all surprising when it is realized that in addi- 
tion to school districts in the 48 states and the District 
of Columbia, there are 3,062 counties, 16,442 cities, 
towns, villages and boroughs, 19,978 townships, and 
14572 miscellaneous units classified as “other civil 
divisions.” ** Many of these overlap or partially dupli- 
cate each other’s functions and in many cases prop- 
erty is owned jointly by units in the same or 
different states. All of this tends to create confusion 
and uncertainty in attempting to determine the extent 
and value of the holdings. 

The National Resources Committee '* has given 
us a vivid portrait of existing conditions in the 
9% metropolitan areas in which 45% of our total 
population lives. In describing the situation in these 
districts as “a bewildering maze of overlapping au- 
thorities,” the Committee states: 

“The multiplicity of governments in the metropolitan area 
is best indicated by the fact that in 1930 there were 272 
separate incorporated places in the New York-Northeastern 
New Jersey metropolitan district, 135 in the Pittsburgh dis- 


trict, 115 in the Chicago area, 92 in the Philadelphia district, 
and 56 in the Los Angeles district.” 


The Committee then emphasizes that: 

“Together with their overlayers of counties, townships, 
school, * * * sanitary, sewer, * * * library, * * * health, * * * 
park, * * * forest preserve, * * * lighting, * * * utility, water 
and even mosquito abatement districts, each of them has a 
separate body politic and corporate—these communities pre- 
sent an odd picture of independent bailiwicks performing 
related or even identical governmental functions with some 
degree of co-operation, but with a great degree of compe- 
tition for municipal revenues, for administrative prestige and 
for legal powers * * *.” 

Under these circumstances, it is easy to under- 
stand the confusion and uncertainty involved in at- 
tempting to determine the extent and value of 
publicly-owned property in the United States. 


Concentration of Exempt Property 


As might be expected, large cities show a heavy 
concentration of property exempt from taxation. No 
statistics are available for Chicago, but approximately 
four billion dollars worth of stieebitied in New York 
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City is totally tax-exempt. It is interesting to learn 
that this sum represents at least two-thirds of all 
exempt property in the entire state. 

A study has been made of the District of Columbia, 
which contains the highest proportion of tax-exempt 
property, and seventeen other cities of comparable 
size. While 36% of all property in the District was 
exempt, only 8.7% of the property in Cincinnati, Ohio 
was immune to taxation. New Orleans, Boston, 
Milwaukee, St. Louis, Indianapolis and Pittsburgh 
were found to be halfway between these two ex- 
tremes. In those cities, the proportions ranged from 
20% to 30%. Newark, Jersey City, Rochester, 
Buffalo, Baltimore, Cleveland, and Kansas City, Mis- 
souri formed a third group in which 12% to 16% of 
all property was exempt.”° 


Tax-Exempt Valuations 


Although no comprehensive survey of the entire 
United States has ever been made, the total assessed 
valuation of exempt property appears to be approxi- 
mately one-fifth that of all taxable real and personal 
property. This estimate is based upon the results 
of a nation-wide survey conducted by the author 
through correspondence with official sources. Eleven 
states (Arizona, Connecticut, Iowa, Massachusetts, 
Minnesota, New Jersey, New Mexico, New York, 
Ohio, Rhode Island and Utah) submitted estimates 
of their tax-exempt property which totalled more 
than $11,695,000,000. Upon comparison with 1932 
taxable valuations as reported by the Census Bureau, 
it was found that the proportion of exempt to taxable 
property varied from one-third to one-sixth; therefore 
one-fifth is used as a fair average.’ 

If tax-exempt securities are included in the grand 
total, the proportion probably would be nearer one- 
third. According to all indications, the proportions 
as well as the value of property exempted from tax- 
ation has been increasing steadily. Even during the 
worst depression years between 1929 and 1933, there 
was an increase of more than sixty million dollars in 
Connecticut alone, while New Jersey reports that six- 
teen million dollars more property was exempt in 
1936 than in 1931. No doubt, similar results would 
be revealed by a thorough investigation of tax-exempt 
property in other states. 


Conclusion 


Throughout this article, the lack of adequate in- 
formation on the types, valuations and proportions of 
exempt property has been emphasized. Not only is 
there no complete report available on the subject, but 
the conditions under which the exemption laws are 
administered in most states are far from encouraging. 
A special commission investigating tax exemptions 
in Connecticut has thoroughly summarized the problem: 

“The situation * * . is a veritable hodge-podge. The prac- 


tice in one community is directly opposite to that of its 
neighbors in matters concerning which there can be no ques- 


(Continued on page 316) 








Table 17, p. 71, Statistics of State School Systems—1933-34, 
Being Chap. II of the Biennial Survey of Education in the United 
States 1932- 34, Bulletin 1935, No. 2 (Advance Pages). 

%P. VY. Financial Statistics of State and Local Governments, supra. 
* “Our Cities—Their Role in the National Economy,” June, 1937. 








‘These proportions are summarized from Table II-J, p. 102, 
Sen. Doc. No. 12, 75th Congress, First Session, Fiscal Relations 
between the United States and the District of Columbia. 

1% See p. 62-74, ‘‘Tax Burdens and Exemptions,’’ Research Report 
No. 64, (1923) National Industrial Conference Board, New York. 

















































































































































































Relation of Rate and Tax Values 




































































































T HAS been frequently, perhaps commonly, be- 
lieved that rate-making and tax valuations of 
public utilities’ property are notably different be- 

cause of the dissimilarity of their purposes, methods 
of valuation, and actual valuation figures. Still public 
utilities’ consumers in many rate cases have compared 
rate and tax values and have been alarmed by the 
disparity of them. Regulatory commissions, how- 
ever, have commonly ignored tax-assessment values 
when a “fair-value” figure is being determined. Tax- 
ation authorities, likewise, apparently do not regu- 
larly use (if at all) fair-value figures for assessment 
purposes, although some of them have given consid- 
eration to original-cost and reproduction-cost data. 

Examination of some of the relations, similar and 

dissimilar, of rate and tax values of utility property is 
the purpose of this paper. Perhaps under some cir- 
cumstances a close affinity of these valuations may be 
shown to exist. First, there will be comments includ- 
ing legal opinions on the intercharge of valuation in- 
formation by tax and rate authorities. Next, a sample 
of rate-making and tax-purpose valuations will be 
presented to show among other things how difficult it 


of Public Utilities 


By 
C. EMERY TROXEL* 


may be to use tax assessments of utility property in 
determination of fair value. Finally, additional nota- 
tions will be presented on the correlation and analog- 
ous characteristics of these differently-purposed 
valuations. 

The above outline defines roughly some of the lim- 
its of the paper. No attention will be given here, 
of course, to the amount or incidence of utilities’ tax 
bill. Obviously, we shall only be concerned with 
property valuation, a circumstance that eliminates 
from consideration all tax assessments other than 
those on property. Comparison of valuation studies 
of regulatory and tax authorities will be limited to the 
property on which a fair-value figure would be based 
by a public utility commission. When some common 
feature of rate and tax values, for instance, is being 
described, the thought will be based particularly on 
the methods of valuation rather than on the resulting 
valuation figures. Use of a fractional assessment 
ratio, errors or tendencies in assessors’ judgment that 
lead to overvaluation or undervaluation of property, 
adjustments for equalization purposes, and similar 
matters would make impossible a comparison of actual 
figures for tax assessments and fair-value data. ‘This 
condition is illustrated by Table I (page 278). It is 
essential, therefore, that establishment of any inter- 
connection of the valuation work of tax and rate authori- 
ties must commonly be in terms of valuation techniques. 


Use of Rate Values for Tax Purposes 


Some tax authorities, where there is a property tax 
on utilities, have sometimes determined assessments 
with some of the same information that must be con- 
sidered, according to Supreme Court decisions, when 
a fair-value figure is fixed. While capitalization- 
of-earnings (sometimes an average of a period oi 
years’ net earnings) and the stock-and-bond methods 
are probably most common, yet the Illinois Tax Com 
mission, for example, has concluded that some com: 
bination of historical cost, reproduction cost, capitali- 
zation of earnings, and appraisal of securities ought 
to be used. The same Commission said that “it has 
been the practice in Illinois to value improvements 
for assessment purposes by using the replacement 
cost less depreciation” and that “earnings, valuations 
for rate purposes, and character of the present use are 
all important considerations.” * The Wisconsin ‘Tax 
Commission also has suggested that a similar list of 
values be combined to obtain the tax assessment for 
railroad property. Tax assessments of railroads, 





* Professor of Economics, Wayne University, Detroit, Mich. 
'Tilinois Tax Commission, 15th Annual Report, 1933, p. 186-7. 
2 Illinois Assessor’s Manual, 1935, p. 118. 











The Commission par- 
ticularly recommended that assessors use original or replacement 





cost less depreciation when they are assessing public utility 
property. 
* Report of Wisconsin Tax Commission, 1934, p. 53. 
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furthermore, have been frequently determined with 
the use of the Interstate Commerce Commission’s 
valuation information. Inclusion of original-cost and 
reproduction- -cost values for measurement of assess- 
ment value is at least remindful of the requisites of 
fair value. Similarly, too, the absence of an estab- 
lished basis for weighting these several values on 
which an assessment is based may be likened to the 
often mentioned complaint that jurists have never 
given a formula for weighting the constituent values 
from which fair value is to be obtained. 

Judicial examination of the method of making tax 
assessments is unquestionably less inquisitive and 
critical than examination of rate-making valuations. 
Measurement of tax assessments by the stock- 
and-bond or capitalization-of-earnings methods have 
been frequently > upheld in the courts.® One federal 
court dismissed the use of original cost and reproduc- 
tion cost in formulating tax assessments because the 
“valuations were based on prices and costs—not on 
value for taxation or sale.”*7 Another federal court, 
however, believed “evidence of cost of reproduction, 
less the actual depreciation of the property is always 
competent and desirable evidence upon the question 
of value, if the witness who furnishes . . . [it] 
has actual knowledge of the cost units.” § 

The Supreme Court’s decisions on methods of tax 
valuation of utilities’ property have been infrequent 
and incomplete. Recently the Court not too under- 
standably concluded (Mr. Justices Stone, Brandeis, 
and Cardozo dissented) that rate and tax values were 
in effect the same, but that the methods of valuation 
were dissimilar. This deficiency of Supreme Court 
opinions is fortunate, perhaps, because continual un- 
certainty about the legality of tax assessments of util- 
ity companies’ property would make regular collection 
of tax revenue difficult. If tax assessments were as 
frequently questioned in the courts as valuations for 
rate making and with like delays, it would be difficult, 
of course, for governmental units to function. 


Use of Tax Values for Rate Making 


Public utility commissions usually have not con- 
sidered tax assessments in determining fair value. 
There are, however, a few cases in which these com- 
missions have commented upon or used tax assess- 
ments when a value for rate-making was being 
established. Perhaps most of these cases may be 
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traced to evidence submitted on tax assessments by 
the groups seeking lower rates since tax assessments, 
as they may be observed from the sample of data 
given in Table I (p. 278), generally have been below 
the rate-purpose values sought by the companies. 
First, there will be a review of the cases wherein 
tax values were not accepted as fair-value evidence. 
In the Missouri Rate Cases, after a lower court had 
fixed fair value at exactly three times the state tax 
assessments for the railroads, the Supreme Court said 
in contrast to its previously mentioned opinion: ?° 
“Tt cannot be regarded as sufficient to introduce assess- 
ments, or valuations made for the purpose of taxation; and 
this is particularly true when thé principles governing the 
assessments are not properly shown, and for all that appears 
they may have rested upon methods of appraisement which 
would be inadmissible in ascertaining the reasonable value 
of the property as a basis for charges to the public.” ™ 
The New York Public Service Commission has 
recognized that a tax assessment based on capitaliza- 
tion of net earnings, earnings that were fixed or regu- 
lated by the Commission, could be of little use for fix- 
ation of fair value.12 This Commission observed, 
however, that it was an anomalous situation in which 
a public utility could report “ one value for 
tax purposes to one state body, and a different one for 
rate purposes to the regulatory tribunal of the same 
state.” * The Massachusetts Department of Public 
Utilities noted that the resistance of the Mayor of 
Boston to an abatement of the Boston Consolidated 
Gas Company’s tax valuation was inconsistent with 
his desire in a rate case to obtain a fair value substan- 
tially below the tax value.4* Another Commission 
believed that “until such time as a definite formula 
has been evolved a common value [for tax and rate 
purposes] will be futile.” 2° Although it later reversed 
itself, the Montana Public Service Commission re- 
jected use of tax values in two rate cases; in one of 
the cases the company sought consideration of the 
tax value.** When a gas company claimed that the 
fair value of its property should not be less than the 
tax assessment, the Michigan Public Utilities Com- 
mission in fixing the fair value below the tax figure 
concluded that it had “evidences of the fair value 
of much more weight than any such assess- 
ment could possibly give.” 7 Other commissions or 
courts have rejected tax values unqualifiedly in rate 
cases,’* and in three cases tax values were believed 
undesirable for calculation of the rate-making value 
of land.’® 





*James Bonbright, New 
York, esp. ch. 8. 

°>Cf. The Cleveland, Cincinnati, Chicago & St. Louis Railway Co. 
v. Backus, 154 U. S. 439 (1894); Postal Telegraph Cable Co. v. 
Adams, 155 U. S. 688 (1895); Adams Express Co. v. Ohio State 
Auditor, 165 U. S. 195 (1897); Northern Pacific Railway Co. v. 
Adams County, 1 Fed. Supp. 163 (1932). 

®Bonbright (op. cit.) cites Pleasant v. 
Railroad Co., 66 F. (2d) 848 (1933), as a case in which exclusive 
use of stock-bond prices was refused; in Norfolk & Western Rail- 
way Co. v. Board of Public Works of West Virginia, 3 F. Supp. 
791 (1933) an interest was shown in several methods of valuation. 

‘Chicago & Northwestern Railway Co. v. Eveland (U. S. Cir. 


Valuation of Property, McGraw-Hill: 


Missouri-Kansas-Texas 


Ct. of Appeals), 13 Fed. (2d) 442 (1926). See also: Northern 
Pacific Railway v. Adams County, 1 F. Supp. 163 (1932). 
8 Mobile & Ohio Railroad Co. v. Schnipper, 31 Fed. (2d) 587 


(1929), 
® Great Northern Railway Co. v. Weeks, 297 
10 Ibid. 

" Knott v. Chicago, Burlington, & Quincy Railroad Co., 230 U. S. 

474 (1913). 


U. S. 135 (1936). 





1 Re New York Telephone Co. (N. Y.), P. U. R. 1926 E 1. 


13 Re United Traction Co. (N. Y.), P. U. R. 


14 Re Boston Consolidated Gas Co. (Mass.), 
(1936). 

% Re Mountain States Telephone & Telegraph Co. (Ariz.), P. U. R. 
1929 D 414. 

% Rankin v. Northern Pacific Railroad Co. (Mont.), P. U. R. 1924 
D 545; Montana Public Service Commission v. Billings Gas Co., 
P. U. R. 1933 BD 337. 

% Re Grand Rapids (Mich), P. U. R. 1923 C 453 (see Table I). 

1% Re Ft. Worth Gas Co. (Tex.), P. U. R. 1929 A 136; Re Central 
West Public Service Co. (So. Dak.), P. U. R. 1930 C 299; Minne- 
apolis Gas Light Co. v. Minneapolis (U. S. Cir. Ct.), P. U. R. 
1930 D 517; Re Alexandria Water Co. (Va. Corp. Com.), P. U. R. 
1932 C 342; Memphis v. Southern Bell Telephone Co. (Tenn.), 6 
P. U. R. (N. S.) 464 (1934). 

1% Brooklyn Union Gas Co. v. Prendergast (U. S. Dist. Ct.), 
P. U. R. 1926 A 412; Re Chesapeake & Potomac Telephone Co. 
(D. of C.), P. U. R. 1925 D 282; Sullivan v. Missouri Electric Power 
Co. (Mo.), 6 P. U. R. (N. S.) 225 (1934). 


1927 D 637. 
12 P. U. R. CN..S.) 113 
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Ten years before it gave the above opinion,” the 
United States Supreme Court said that valuation for 
the purpose of taxation “may be considered in coming 
toa decision on whether the action was 
unfair” which fixed fair value of an irrigation com- 
pany.”?_ After the Montana Commission had given 
‘arlier some consideration to tax values,?? a United 
States District Court made this comment: 

“There cannot be one true value for a return for taxation, 
and a different true value for rate-making. Every principle 
of reason and justice dictates that for both purposes that 
value must be and is one and the same.” ™ 

During 1935 the Montana Commission gave three 
opinions in which it held that, because the tax value 
was “far in excess” of the present value placed upon 
the property by the Commission’s engineers, the tax 
values would be used as the basis for determining a 
fair return.** Before a federal court completely re- 
jected tax assessments as rate-valuation evidence,” 
the Indiana Public Service Commission in several 
cases regarded these assessments as “evidence of 
value, though not controlling.” 7° Before commenting 
that “no one knows what the fair value... of a large 
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utility is,” the North Carolina Utilities Commission 
concluded that, “although value for the purposes of 
taxation is not identical with value for rate purposes, 
the former is evidence which may be properly taken 
into account in determining the latter.” ?* There was 
a similar recent opinion in North Dakota.** 


Factual Sample of Rate and Tax Values 


The valuation figures in Table I reveal the practical 
difficulties of using tax assessments for determination 
of fair values. In this sample not only does the tax 
value seldom exceed the fair value, but also the ratio 
of the tax assessments to the fair values range from 
31.2% to 123.6%. Furthermore, the range of this 
ratio was from 49.1% to 96.8% for the West Virginia 
cases and from 41.0% to 123.6% for the Indiana cases. 
In comparison with utility commissions not as much 
precision (except for equalization matters) in valua 
tion work is required of tax authorities.2® With a 
decrease in utility companies’ tax assessments, for ex 
ample, the same tax bill may be collected by increas 
ing the tax rate. 























TABLE I 
Comparison of Rate- Making Values and Property- -Tax Values for 21 Public Utility Contes 
———— —_ ~ a on scence “ — oe == - —— —— 
Years | Tax Value = | Reproduction | Original Ratio of Ratio of Ratio of 
PUR. a | of Fair Value | Cost | Cost Tax Value | Tax Value | Tax Value 
Title of Case Citation Jurisdiction | Yalua- | Property Less } Less _ to Fair jtoReproduc-| to Origi- 
Yee | Depreciation | Depreciation Value tion Cost nal Cost 
| (1) 2 (3) (4) | aye) | MIG) | Ws 
Re Relone Gas & Fuel Co. 1921390 Ind. P.8.C. 1921 $ 125,100 $ 300,000 x 37 9,979 | 41.0% | 32.4°% ee 
Re Grand Rapids... P 19230453 Mich. P.U.C. 1922 4,471,000 4,120,000 6,695,000 $ 3,573,470 | 108.5 66.8 } 125.1% 
McCardle ». ndianapolis Water Co. 1927A15 U.S. Sup. Ct. 1923 12,085,700 19,000,009! 22'500,0002 ae aaron’ 63.6 53.7 Ra eudne 
Billings v. Billings Gas Co. | 1924C217_ | Mont. P.S.C. | 1923 184,000 589,757 670,705 aes | 31.2 | 27.4 eee 
Re New England Tel. Co. 1926F186 | N.H.P.S.C | 1925 6,300,000 10,500,000 12,995,064 9,475,484 | 60.0 48.5 66.5 
Re Bluefield Water Wks. & Imp. Ca... 1927B275 W.Va. P.S.C. | 1925 | 600,000 | 960,000 895,161? | 673,863 62.5 67.0 | 89.0 
Re United Traction Co.. 1927D637 | N.Y. P.S.C. 1926 8,710,429 | 14,293,933 Pe eye j 10,446,3118 ct ne, Pe ee 83.4 
Re Cumberland & Alleghe ny Gas Co.. | 1928B20 | W.Va. P.S.C. 1926 | 2,032,000 | 2,100,000 2,122,285 | 1,200,000 96.8 95.7 169.3 
Re Clarksburg Lt. & Heat Co. | 1928B260 | W.Va. P.S.C 1926 1,900,000 2,000,000 es pdt ee 95.0 = . ya Ree 
Re Home Telephone Co..... 19284445 Ind. P.S.C. 1927 607,000 | 1,083,406 1,187,7462 | hye | 56.0 §1.1 58.8 
W. Palm Beach Water Co. ». Palm Beaclt 1930A177_ | U.S. Dist. Ct 1927 3,308,27 | 3,445,792 | 5,969,186? | 3,498,414 96.0 | 55.4 94.5 
Re United Fuel Gas Co..... vy 1932B61 W.Va. P.S.C | 1928 24,000,000 | 48,911,455 | 59,369,4172 | 37, 916,873 49.1 40.4 | 63.3 
Re Decatur County Ind. Tél. Co. ..| 1928E1 | Ind. P.S.C. 1928 157,525 325,000 | 287,755 |- ary. ciatetee ote 48.5 4 2 ae 
Re Coos Telephone Co. 5 oetpeanatiaans | 1929K 440 N.H. P.S.C. | 1928 476,7 j 950,000 SS eer 50.2 A ee 
Re Indiana Service Corp... ...| 1930E278 Ind. P.S.C. | 1928 7,000,000 5,664,000 ee 123.8 | a ee 
Re Ft. Worth Gas Co... . 1929A 136 Tex. R.R.C. | 1$28 | 2,106,600 | 4,090,090 5,808,086+ | 3,073,952 52.5 37.4 68.3 
Re Boston Consolidated Gas Co.. ; 12(N.8.)113 | Mass Dept. P.U. | 1933 47,280,670 | 42,577,600 5?,996,7402 | 46,737,019 111.0 | 89.2 101.2 
Grand Forks v. Red River Power Co......| 12(N.8.)353 | N.D. Dist. Ct. 1933 577,202 | 700,474 ‘ er SR Se. SS Sy epee | 
Memphis v. Sou. Bell Tel. & Tel. Co....| 6(N.S.)464 | Tenn. P.U.C. 1934 19, 000, 000 | 29,500,000 | 35,279,2002 | —— 64.4 53.9 71.6 
Re Sou. Bell Tel. & Tel. Co... 7(N.S .)21 No.Car. U.C. 1934 | 10,125,000 | i en See ears. et A Se re 
Re Montana Powe r Co...... 10(N.8.)293 | Mont. P.S.C. |} 1935 | 690,000 750,000 _1,560,075° |. ees, | 92.0 44.2 y 
' The U. 8. Supreme Court’s fair-value firure for January 1, 1924. 2 Book-value figure. 4 Average valuation of two com- 


pany witnesses. 5 Company's present-value fizure. 








A Statement of the Relationships 


Perhaps regulatory authorities could use occasion- 
ally whatever information tax bodies have gathered 
on reproduction-cost values of public utility property. 
Such valuation data would not be directly useful in 
rate investigations unless they had been determined 
according to the much-questioned requisites that have 
been prescribed for rate making by the Supreme 








*» Knott v. Chicago, Burlington, & Quincy Railroad Co., 230 U. S. 
$74 (1913). 

*t San Diego Land & Town Co. v. Jasper, 189 U. S. 439 (1903). 

* Billings v. Billings Gas Co. (Mont.), P. U. R. 1924 C 217. 

*% Great Falls Gas Co. v. Public Service Commission of Montana, 
P. U. R. 1929 E 628, 34 F. (2d) 297. 

** Re Butte Water Co. (Mont.), 10 P. U. R. (N. S.) 26 (1935); 
Re Gravity Water Co. (Mont.), 10 P. U. R. (N. S.) 38 (1935); Re 
Montana Power Co. (Mont.), 10 P. U. R. (N. S.) 293 (1935). 

* Vincennes Water Supply Co. v. Public Service Commission of 
og (U. S. Cir. Ct. of Appeals), P. U. R. 1930 B 216, 34 F. 
(2d) 5. 

** Re Kokomo Gas & Fuel Co. (Ind.), P. U. R. 1921 E 296: Re 








——— 


3 Company’s figure fer cost “of reproduction less depreciation. 


























Court. It is unlikely, however, that this sort of care 
has customarily been taken. Tax authorities would 
generally not undertake these reproduction-cost 
studies when a much less expensive or a more quickly 
obtained figure would suffice. 

For other reasons a regulatory body cannot use in 
any way the tax assessments which are based on some 

(Continued on page 315) 





Decatur County Independent Telephone Co. (Ind.), P. U. R. 1'2* 
E 1. See also Re Indianapolis Street Railway Co. (Ind.), P. U. R. 
1921 D 210. 

27 Re Southern Bell Telephone & Telegraph Co. (No. Car.). 
P. U. R.. CN. &.) 24 (aes). 

%Grank Forks v. Red River Power Co. (N. D. Dist. Ct.) 

P. U. R. (N. S.) 353 (1936). 

2? Furthermore, the tax values in actuality are not useful for 
rate-making because of non-utility property in the rate base and 
the frequent tendency to an undervaluation by assessors. It should 
be obvious now why the portion of the paper dealing with a gen- 
eral analysis of like and unlike features of rate and tax values 
was limited to the methods rather than the results of valuation. 
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The New York Estate Tax ~ 
SOME ACCOUNTING PROBLEMS 


ACCOUNTANTS are 
+4 intimately concerned 
with almost all kinds 
of taxes. The New York Estate Tax, levied on the 
transfer at death of the net estate of a decedent is no 
exception even though the Estate Tax Law presents 
problems which are basically of a legal nature and 
primarily of concern to the lawyer. Within the space 
allotted for this discussion, I shall necessarily limit 
myself to a few of the accounting problems, spe- 
cifically the problems con- 
nected with what is included 
in the net estate and with 
the valuation of the prop- 
erty of a decedent includ- 
ible in the net taxable estate. 


Net Estate 


The net estate of a de- 
cedent is not limited to the 
property in which the de- 
cedent has a legal interest 
at death. It may include 
property transferred by a 
decedent at any time dur- 
ing his life, and to which 
property he may have no 
legal title at the date of 
his death. Such inter-vivos 
transfers, as they are called, 
may be taxable at death. 
If they are included in the 
net taxable estate, it is for 
the reason that the trans- 
fers are deemed to have been 
of a testamentary nature 
when made. Let me cite a 
number of examples of such 
taxable transfers. Take first 
property transferred by gift made in contemplation 
of death. The State of New York has taxed such 
transfers since 1891, and such tax was upheld as con- 
stitutional by the United States Supreme Court in 
1912.1 Until September 1, 1930, the effective date of 
Chapter 710, Laws of 1930, such transfers were taxed 
as of the date of the transfer of the property. Under 
the laws in effect since that date, such property is 
now valued in the net estate of decedent, as of the 
date of death, and taxed at the rates in effect at 
the date of death. This, too, has received the sanc- 
tion of the United States Supreme Court.’ 


_ The Estate Tax Law includes in the net estate any 
inter-vivos transfer intended to take effect in posses- 


* Professor of Law and Taxation, St. John’s University, Brook- 
lyn, N. Y. 


See next page for footnotes 1-9, Ed. 


By BENJAMIN HARROW * 


sion or enjoyment at or 
after death. Such a trans- 
fer would be one, for ex- 
ample, where the grantor reserves for himself a life 
interest in the property transferred. It includes also 
a transfer by trust or otherwise, where the grantor 
reserves to himself, either alone or in conjunction 
with another, except the beneficiary, a power to alter, 
amend, revoke, or terminate the terms of the instru- 
ment effecting such transfer.2 This provision of the 
law is replete with litiga- 
tion on questions of retro- 
activity,* adverse interests, 
powers,” possibilities of prop- 
erty reverting to the gran- 
tor,® reservation of income,’ 
revocable and irrevocable 
trusts,® etc., legal questions 
that unfortunately cannot 
be more than mentioned in 
this discussion. 

A decedent’s interest in 
property as a joint tenant 
or a tenant by the entirety 
is taxable as part of the net 
estate. Such an interest is 
deemed to be transferred 
at death, even though no 
transfer as such occurs as 
a matter of law on the death 
of the joint tenant. The 
surviving tenant or tenants 
do possess a right of sur- 
vivorship that comes into 
being the moment the es- 
tate is created. Neverthe- 
less, the death of a joint 
tenant is deemed to be the 
generating source of valu- 
able rights to the surviving 

tenant, and generally the decedent’s entire interest in 
the property is taxed at death.® Again, a discussion 
of the numerous cases on the extent to which such 
estates are taxable at death must be left for another 
occasion. 

A transfer resulting from the exercise of a general 
power of appointment is taxable. In such a case the 
decedent has had up to the date of his death a power 
to dispose of property, not his own, this power having 
been given to him by someone with directions as to 
the manner in which this power shall be exercised. 
Such a power is treated as being practically the 
equivalent of ownership. The problems concerning 
what may or may not be taxed under this provision 
in the law are legal problems. 

The proceeds of life insurance may be part of the 
taxable estate. If payable to the estate, such insur- 
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ance is naturally property of the estate. If payable 
to a named beneficiary, the insurance would not be 
administered by the executor, but the New York law 
nevertheless provides for the taxation of such insur- 
ance, to the extent that it is included in the gross 
estate under the Revenue Act of the United States, 
which means that all insurance to named beneficiaries 
in excess of $40,000 is taxable. However, Section 249q 
provides for a further exemption of such insurance up 
to a maximum of $100,000 minus other exemptions 
provided for in the first taxable bracket. Numerous 
problems affecting insurance, such as legal incidents 
of ownership, right to change the beneficiary, whether 

. policy has or has not been taken out by the in- 

wh 0" are omitted in this discussion. 
Jurisdiction 

A word as to the jurisdiction of the State of New 
York to tax the transfer of property at death. The 
transfer of real and tangible personal property ’° is 
taxable only by the jurisdiction where the property 
is located. The transfer of intangible personal prop- 
erty is taxable by the State where the owner is domi- 
ciled. In this connection, there are situations where 
a New York resident may be subject to a double tax. 
For example, where a New York resident owned reg- 
istered bonds of Canada or a Canadian corporation, 
the transfer of such bonds would be subject to a death 
tax in Canada and in New York. If such bonds were 
not registered, but were in the form of coupon bonds, 
the Canadian tax could be avoided. Securities, of 
course, are considered intangible property." So is an 
interest in a business.'? Such interests, however, may 
be deemed to have a business situs where the business 
is located and the transfer of such interest at death 
would then be taxable by the state where the business 
is located. 

The valuation of the net estate is a difficult prob- 
lem because of the numerous uncertainties in the con- 
cept of value. The New York Statute prescribes the 
use of the fair market value, which means loosely the 
amount which a willing buy er would give and a will- 
ing seller accept. There is no fixed rule in deter- 
mining market value which, however, does not mean 
book value, even though New York does consider 
book value prima facie evidence of market value. 
Other state courts, as well as federal courts, consider 
book value incompetent to prove market value. 


Date of Valuation 


The date of valuation is generally the date of death. 
The option of valuing all property, with specified ad- 
justments, as of a date one year after decedent’s death, 
provided for in Section 320 of the Federal Revenue Act 
of 1935, is not found in the New York Statute. The 
fact that, owing to a shrinkage in value of the assets 
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of the estate subsequent to death, legatees could not 
be paid in full, would not vary the rule’ that the 
net estate must be valued as of the date of death of 
the decedent. 

Since as a rule an estate passes to an executor to 
reduce to cash, the executor is concerned with an ex- 
change value at the date of death in a normal market, 
and not when special circumstances increase or de- 
crease the price actually paid. Where it is obviously 
impossible to give an accurate statement of market 
value, the courts have required some reasonable ap- 
proximation by having an expert state the price which 
the property would bring after fair and reasonable 
efforts have been made to find a purchaser, within a 
reasonable time.’* Real estate is valued by an ap- 
praisal of each parcel of real property owned by the 
estate. The important factors in determining such 
appraised values, as stated by the courts,” are the 
income received from the property, size of plot, neigh- 
borhood, nature of improvements, and prices at which 
adjacent property of like kind sold at or near the time 
of decedent’s death. The fact that the property pro- 
duces no income, or an amount insufficient to pay 
carrying charges, and that no prospective purchaser 
has made an offer for the property is no evidence of 
only a nominal value for the property. Ordinarily 
the assessed value for purposes of local taxation is 


required to be stated but is not entitled to much 
weight. 


Stock Valuation 


In the case of securities for which there is a ready 
and continuous market, generally the quoted price in 
the newspaper represents the value at which the total 
property can be sold. For years both the federal and 
state courts had held that when stock is listed on an 
established exchange and enjoys a broad market, no 
allowance is to be made because decedent owned a 
large block of stock.** In one case,’* the New York 
courts as early as 1912 allowed a reduction in the 
market value of stock of the National Casket Com- 
pany, because there was no market which would 
promptly absorb the holdings. The Court said, 


“The amount of the stock, the market for it, and whether a 


very large block could be sold, are elements in fixing its 
value.” 


Until the end of 1936 the federal courts were disin- 
clined to make any allowance for blockage, so called. 
In 1937, the Board of Tax Appeals handed down a 
decision ** involving the valuation of 36,000 shares of 
Atlantic Coast Line R. R. stock. The Stock Ex- 
change quotation as of the date of death was $44 per 
share, but the Board determined a value of $35 for 
the stock, saying, 


“There was evidence that the New York Stock Exchange 
would probably not have permitted such a large block to be 


(Continued on page 317) 














1 Keeney v. New York, 
? Milliken, Exr. v. U. 8., 
‘Chap. 430, Laws of 1933. 
* Nichols v. Coolidge, 274 U. S. 531 (1927); 

stall, 276 U. S. 260 (1928). 

5 Reinecke v. Smith, 289 U. S. 

296 U. S. 93 (1935). 
® Helvering v. St. Louis Union Trust Co., 296 U. S. 39. 

7 May v. Heiner, 281 U. S. 238 (1930). Chap. 62, Laws of 1931, 

effective March 10, 1931, amending Sec. 249r(3) of Art. 10-C. 

8’ Reinecke v. Northern Trust Co., 278 U. S. 339 (1929). 
®* Tyler v. U. 8., 281 U. S. 497 (1930); Gwinn v. Com., 287 U. S. 
224 (1932); Griswold v. Helvering, 290 U. S. 56 (1933). 


222 U. S. 525. 
aes U. S. 15 (2931). 


Saltonstall v. Salton- 


172 (1933); Helvering v. Helmholz, 

















1 Frick v. Pennsylvania, 268 U. S. 473 (1925) 
1 Blodgett v. Silberman, 277 U. S. 1 (1928). 
12 See note 11. 

% Re McCaddin, 148 Misc. 321 (1933). 

14 Re Paterus, 182 App. Div. 478. 


% McBride v. Com., 8 BTA 435 (1927); Lippincott v. Com., 27 BTA 
735 (1933). 


1% Re Gould, 19 App. Div. 352 (1897). 
™ Re Chappell, 151 App. Div. 774 (1912) 
18 Safe Deposit & Trust Co. v. Com., 


35 BTA 259 (1937) affd. 
April 5, 1938, U. S. C..C. A., Fourth Circuit. 
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Termination of Reciprocal Tax Exemption’ 


AVING reviewed the more important and edify- 
ing early pronouncements bearing directly upon 
the principles of reciprocal immunity from 


taxation, and the cases construing and interpreting the 


Sixteenth Amendment, we shall now consider the 
decisions subsequent to the promulgation of the 
Amendment, to see how closely they have adhered 
to the principles theretofore enounced. 


V. Decisions Following the Sixteenth Amendment 


In Metcalf & Eddy v. Mitchell, 269 U. S. 514 (1926), 
plaintiffs, consulting engineers, employed by states 
and municipalities, or water or sewage districts, 
sought to have their compensation exempted from 
federal income tax on the ground that Congress had 
no power under the Constitution to tax the income in 
question. The Court held that they were independent 
contractors, and their income was therefore subject 
to tax, but in considering the question whether Con- 
gress had the constitutional power to impose the tax, 
the Court, by Justice Stone, said (at p. 522): 

“Just what instrumentalities of either a State or the Federal 
Government are exempt from taxation by the other cannot 
he stated in terms of universal application. But this court 
has repeatedly held that those agencies through which either 
government immediately and directly exercises its sovereign 


powers are immune from the taxing power of the other.” (Italics 
ours.) 


\gain (p. 524): 

‘“* * %* it is obvious that an agency may be of such a 
character or so intimately connected with the exercise of a 
power or the performance of a duty by the one government, 
that any taxation of it by the other would be such a direct 
interference with the functions of government itself as to be 
plainly beyond the taxing power. 

“It is on this principle that, as we have seen, any taxation 
by one government of the salary of an officer of the other, 
or the public securities of the other, * * * is prohibited.” 


In Miller v. Milwaukee, 272 U. S. 713 (1927), the 
Wisconsin income tax law, enacted prior to the 
World War, contained a provision that while stock- 
holders were not taxed upon dividends received from 
corporations, the income of which was assessed, yet 
if only a part of the income of the corporation was 
assessed, only a corresponding part of the dividends 
or income received therefrom should be deducted 
from the income taxed to the stockholders. Plain- 
tiff’s testator was the owner of stock in a corpora- 
tion that owned certain United States bonds. The 
interest upon the bonds was credited by the corpora- 
tion to their surplus and subsequently distributed to 
the stockholders in dividends. The Court held that 
the state could not lay an income tax upon the divi- 
dends in the hands of stockholders so far as they rep- 
resented the income of such bonds, Mr. Justice 
Holmes saying (p. 715): 

Part I of this article, covering the Preliminary, the Constitution, 
Early Decision, and the Sixteenth Amendment sections, appeared at 
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“*k * * the immunity of the 
national bonds is too important 
to allow any narrowing beyond 
what the acts of Congress per- 
mit. * * * A tax very well may 
be upheld as against any casual 
effect it may have upon the 
bonds of the United States when 
passed with a different intent 
and not aimed at them, but it 
becomes a more serious attack 
upon their immunity when 
they are its obvious aim.” 

In Miller v. McCaughn, 27 
F. (2d) 128 (CCA, 3rd Cir., 
1928), it was held that the 
compensation of an auditor 
appointed by the Orphans’ 
Court in Philadelphia to as- 
certain and report financial 
worth of surety companies, 
and which was paid wholly 
by the surety companies, was 
not exempt from taxation 
by the federal government, he being an independent 
contractor, but in the course of the opinion, Circuit 
Judge Buffington said (at p. 128): 


“The exemption of state employees from federal income 
tax rests on the ground that the agencies the state employs 
in government should not be burdened by federal taxes, 
which would lessen the state’s power to employ, and compel 
it to pay more for the services of its employees.” 

In Panhandle Oil Company v. Mississippi ex rel. 
Knox, 277 U.S. 218 (1928), it was held that the State 
of Mississippi may not impose an excise tax of one 
cent a gallon upon the privilege of one of its citizens 
of selling gasoline to the federal government for the use 
of its Coast Guard Fleet or Veterans’ Hospital, which 
the United States is empowered by the Constitution 
to maintain and operate, for the necessary operation 
of the state enactments is directly to retard and bur- 
den the United States in its constitutional power to 
operate the fleet and hospital, Mr. Justice Butler say- 
ing (p. 222): 

“To use the number of gallons sold the United States as a 
measure of that privilege tax is in substance and legal effect 
to tax the sale. (Citations.) And that is to tax the United 
States—to exact tribute on its transactions and apply the same 
to the support of the state.” (Italics ours.) 

Willcuts v. Bunn, 282 U. S. 216 (1931), was a suit 
to obtain a refund of federal income tax levied in 
respect of gains on sales of municipal bonds. It was 
held that the gains and profits were taxable. But 
with respect to federal taxation of the principal and 
interest of municipal bonds, Chief Justice Hughes 
said (at p. 224): 

“The well-established principle is invoked that a tax upon 
the instrumentalities of the states is forbidden by the Federal 


Constitution, the exemption resting upon necessary implica- 
tion in order effectively to maintain our dual system of gov- 

























































































































































































































































































































































































































































































































































































































































































































































ernment. The familiar aphorism is ‘that as the means and 
instrumentalities employed by the general government to 
carry into operation the powers granted to it are exempt 
from taxation by the states, so are those of the state exempt 
from taxation by the general government’. Ambrosini v. 
United States, 187 U. S. 1, 7, 47 L. Ed. 49, 52. And a tax upon 
the obligations of a state or of its political subdivisions falls 
within the constitutional prohibition as a tax upon the exer- 
cise of the borrowing power of the state.” 


Again (at p. 226): 


“In the case of the obligations of a state or of its political 
subdivisions, the subject held to be exempt from federal tax- 
ation ts the principal and interest of the obligations. Pollock 
v. Farmers’ Loan & T. Co., 157 U. S. 429, 584-586, 39 L. Ed. 
759, 820, 821. These obligations constitute the contract made 
by the state, or by its political agency pursuant to its au- 
thority, and a tax upon the amounts payable by the terms 
of the contract has theretofore been regarded as bearing 
directly upon the exercise of the borrowing power of the 
government.” 


N Indian Motocycle Co. v. United States, 283 U.S 

570 (1931), the question was whether a sale of a mo- 
tor cycle by a manufacturer to a municipal corpora- 
tion, for use in its police service, may be taxed by 
the United States. The question was answered in the 
negative, Mr. Justice Van Devanter delivering the 
opinion of the Court (at p. 575): 


“Tt is an established principle of our constitutional system 
of dual government that the instrumentalities, means and oper- 
ations whereby the United States exercises its governmental 
powers are exempt from taxation by the states, and that the 
instrumentalities, means and operations whereby the states exert 
the governmental powers belonging to them are equally exempt 
from taxation by the United States. This principle is implied 
from the independence of the national and state governments 
within their respective spheres and from the provisions of 
the Constitution which look to the maintenance of the dual 
system. (Italics ours.) 

“Where the principle applies it is not affected by the 
amount of the particular tax or the extent of the resulting 
interference, but is absolute.” 


At p. 579 the Court said: 

“The maintenance of a police service by such a state 
agency, like the maintenance of a coast guard service by the 
United States, is a governmental function; and that function 
extends—in one instance as much as in the other—to the 
purchase of equipment and supplies needed to render the 
particular service efficient. Under the constitutional principle 
the exertion of such a function by a state or state agency 
has the same immunity from federal taxation that like exer- 
tions by the United States or its agencies have from state 
taxation. Here the tax is laid directly on the sale to a gov- 
ernmental state agency of an article purchased for govern- 
mental purposes. * * * Thus, the transaction falls within 
the class which the United States cannot tax consistently 
with the constitutional principle.” 

In Burnet v. Jergins Trust, 288 U. S. 508 (1933), the 
City of Long Beach, California, leased certain prop- 
erty to the Jergins Trust, reserving 40% of the gas 
and oil recovered. The Trust in support of its claim 
of immunity, relied upon the principle that a tax upon 
instrumentalities of the states is forbidden by the 
Federal Constitution. The government asserted that 
the incidence of the tax is so remote from the activi- 
ties of the municipality as to have no substantial 
adverse effect upon them. The respondent insisted 
that any tax laid upon its income directly burdens 
governmental functions. 


The Court was of the opinion that the tax was so 
remote from any governmental function as to render 
the effect of the exaction inconsiderable as respects 
and held that the income 


the activities of the city, 
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of the Trust from the lease was not immune from 
federal income tax, Mr. Justice Roberts saying (at 
p. 516): 


“Its collection is not inconsistent with and does not trench 
upon the immunity of the state as a sovereign.” 


In Ohio v. Helvering, 292 U. S. 360 (1934), plaintiff 
moved for leave to file a bill of complaint in the Su- 
preme Court of the United States seeking to enjoin 
the collection of federal excise taxes prescribed for 
liquor dealers from a state engaging in the distribu- 
tion and sale of spirituous liquors, which was denied. 


In discussing the fundamental question involved in 
the state’s challenge to the validity of the tax, Mr. 
Justice Sutherland said (at p. 368): 

“That challenge seeks to invoke a principle, resulting from 
our dual system of government, which frequently has been 
announced by this court and is now firmly established,—that 
‘the instrumentalities, means and operations whereby the 
states exert the governmental powers belonging to them are 
* * * exempt from taxation by the United States’. * * * 
But, by the very terms of the rule, the immunity of the states 
from federal taxation is limited to those agencies which are of 
a governmental character. Whenever a state engages in a busi 
ness of a private nature it exercises nongovernmental func- 
tions.” (Italics ours.) 


and that the business was not immune from the exer- 
cise of the power of taxation. 


In Helvering v. Powers, 293 U. S. 214 (1934), the 
Court denied the claimed constitutional exemption of the 
members of the Board of Trustees of the Boston FI- 
evated Railway Company from the imposition of a 
federal income tax on their compensation, immunity 
having been sought upon the ground that the trustees 
were officers of the Commonwealth of Massachusetts 
and instrumentalities of its government. 


The Act which provided for the public operation 
of the railway specifically provided that the trustees 
and their employees should be deemed to be acting 
as agents of the company and not of the Common- 
wealth, and that the company should be liable for 


their acts and negligence. The property remained 
in private ownership. 


At p. 227, Mr. Chief Justice Hughes said: 


“We see no reason for putting the operation of a street 
railway in a different category from the sale of liquors. In 
each case, the State, with its own conception of public advan- 
tage, is undertaking a business enterprise of a sort that is 
normally within the reach of the federal taxing power and 
is distinct from the usual governmental functions that are im- 
mune from federal taxation in order to safeguard the necessar\ 
independence of the State.’ (Italics ours.) 

N New York ex rel. Rogers v. Grave 

(1937), 
Foca Railroad Company, a corporation created 
under a statute of the State of New York. That state 
sought to tax his salary as general counsel, and he 
claimed exemption upon the ground that the railroad 
company was a wholly-owned instrumentality of the 
United States, engaged in maintaining, operating and 
protecting the Panama Canal; that as such, the rail- 
road company was exempt from state taxation, and 
in consequence, the fixed salaries paid to its officers 
and employees were also exempt. It appears that in 
addition to operating a railroad across the Isthmus 
the company also conducts a commissary, operates 4 
dairy, two hotels, and a line of steamships. 


s, 299 U. S. 401 





the relator was general counsel for the 
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The Court, by Mr. Justice Butler, held that the 
primary purpose of the enterprise being legitimately 
governmental, its incidental use for private purposes 
affords no ground for objection, and at p. 408 said: 

“The railroad company being immune from state taxation, 
it necessarily results that fixed salaries and compensation 
paid to its officers and employees in their capacity as such 
are likewise immune.” 

In Brush v. Commissioner of Internal Revenue, 300 
U.S. 352 (1937), the question brought to the Supreme 
Court for determination was whether the salary of 
petitioner as chief engineer of the Bureau of Water 
Supply of the City of New York is a part of his tax- 
able income for the purposes of the federal income 
tax law. The answer depended upon whether the 
water system of the city was created and conducted in 
the exercise of the city’s governmental functions. If 
50, its operations were immune from federal taxation, 
and as a necessary corollary, “fixed salaries and com- 
pensation paid to its officers and employees in their 
capacity as such are likewise immune.” The Court 
concluded that the acquisition and distribution of a 
supply of water for the needs of the modern city 
involve the exercise of essential governmental func- 
tions, saying at p. 364: 

“But a federal tax in respect of the activities of a state or 
a state agency is an imposition by one government upon the ac- 
tivities of another, and must accord with the implied federal 
requirement that state and local government functions be not 
burdened thereby. So long as our present dual form of govern- 
ment endures, the States, it must never be forgotten, ‘are as 
independent of the general government as that government 


within its sphere is independent of the states. Collector v. Day, 
11 Wall. 113, 124, 20 L. Ed. 122,125. * * ™” 


“The unimpaired existence of both governments is equally 
essential. It is to that high end that this court recognized 
the rule, which rests upon necessary implication, that neither 
may tax the governmental means and instrumentalities of the 
other.” (Italics ours.) 

In James v. Dravo Contracting Company, 302 U. S. 
134, the question presented was the constitutional 
validity of a tax imposed by the State of West Virginia 
upon the gross receipts of respondent under contracts 
with the United States. 


The question was raised as to whether the tax was 
invalid because it lays a direct burden upon the fed- 
eral government. The contention was made that the 
tax increases the cost to the government. While it 
was stipulated that respondent’s estimated costs of 
the respective works, and the bids based thereon, did 
not include, and there was not included in the con- 
tract price paid to respondent, any specified item to 
cover the gross receipts tax, the Court said if it be 
assumed that the gross receipts tax may increase the 
cost to the government, that fact would not invali- 
date the tax; that such tax would not differ from a 
tax on the contractor’s property used in the perform- 
ance of the contract, which may be validly laid. 
However, it is interesting to note the reply of the 
Court to the suggestion that if the tax of 2% is up- 
held, the state may lay a tax of 50%, and make it 
difficult or impossible for the government to obtain 
the service it needs: 

“The argument ignores the power of Congress to protect 
the performance of the functions of the national government 


and to prevent interference therewith through any attempted 
state action.” 
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In other words, the Court seemed to infer that a small 
tax would not be a burden, impair or interfere with 
the constitutional functions of the federal govern- 
ment, but that a large tax would be an interference 
with the performance of the functions of the national 
government which Congress has the power to protect. 

The power to tax is “a right which in its nature 
acknowledges no limits,” and in this connection, the 
warning of Chief Justice Marshall, in Brown v. Mary- 
land, 25 U. S. 419, 439 (1827), deserves serious 
consideration : 

“It is obvious that the same power which imposes a light 
duty can impose a heavy one, one that amounts to a prohibi- 
tion. Questions of power do not depend on the degree to 
which it may be exercised. If it may be exercised at all, 
it must be exercised at the will of those in whose hands it 
is placed.” 

Helvering v. Therrell et al., 303 U. S. 218 involved 
liquidators for banks, counsel in the Liquidation Bureau 
of the Insurance Department of New York, and an at- 
torney in the Department of Justice of Pennsylvania. 
Mr. Justice McReynolds noted that the compensation of 
the taxpayers was paid from corporate assets—not from 
funds belonging to the state; that neither of them 
was an officer of the state in the strict sense of that 
term; that the business about which they were 
employed was not one utilized by the state in the 
discharge of her essential governmental duties; and 
that the funds were the property of private individ- 
uals, and for those reasons the salaries were not ex- 
empt from federal income tax. 


ESPECTING the limitations on the taxing power 

of the United States and the states of the instru- 
mentalities and agencies employed by them, he said 
(at p. 223): 

“The Constitution contemplates a national government free 
to use its delegated powers; also state governments capable 
of exercising their essential reserved powers; both operate 
within the same territorial limits; consequently the Consti- 
tution itself, either by word or necessary inference, makes 
adequate provision for preventing conflict between them. 

“Among the inferences which derive necessarily from the 
Constitution are these: No state may tax appropriate means 
which the United States may employ for exercising their 
delegated powers; the United States may not tax instru- 
mentalities which a state may employ in the discharge of her 
essential governmental duties—that is those duties which the 
framers intended each member of the Union would assume 
in order adequately to function under the form of government 
guaranteed by the Constitution.” 


In Helvering v. Mountain Producers Corporation, 303 
U. S. 376, the State of Wyoming made a lease to the 
Midwest Oil Company covering a section of school land 
for the purpose of producing oil and gas, reserving a roy- 
alty to the state. This lease was superseded by an- 
other, fixing the amount of royalty to the state at 
65%. Subsequently the Midwest Oil Company ex- 
ecuted a declaration of trust that it held an undivided 
50% interest in the lease, and in the net proceeds to 
be realized therefrom for the benefit of Wyoming 
Associated. The question involved was whether 
Wyoming Associated is subject to federal income tax 
with respect to the amount it thus received. Im- 
munity was claimed upon the ground that in this 
relation Wyoming Associated is a state instrumen- 
tality. As to this Mr. Chief Justice Hughes said that 
where it merely appears that one operating under a 
government lease is subjected to a tax with respect 

(Continued on page 318) 





















































































































































































































































































































































































































































































































































































































































































































License Taxation in the 
Maryland Revenue System 


Fiscal Importance of License Taxes 


1777-1841:-—-The first tax levied by the Assembly in 
1777 was upon real and personal property, and it 
proved to be the most important and dependable 
source of revenue during the Revolutionary War 
period.'! This tax, in 1786, was discarded as a source 
of State revenue and it was used thereafter only inter- 
mittently for small amounts in cases of fiscal emerg- 
ency. It was not again made a permanent part of 
the State tax structure until 1841, although the politi- 
cal subdivisions, municipalities and counties, have 
always used it as their principal source of revenue. 
The State until 1841 relied upon license taxes for tax 
revenue, supplemented by dividends and lotteries. 
These revenues sufficed since State expenditures 
were primarily administrative, with the exception of 
interest on internal improvement loans. By limiting 
expenditures to those that could be financed from 
indirect taxes, the notion of a tax free State was 
perpetuated. The restricted State expenditures did 
increase with some new governmental functions, and 
with added costs of old functions, but the State was 
able to meet these additional costs without permanent 
resource to direct taxes. Revenue from these tax 
sources did increase from £1743 in 1790, £8870 in 
1810, $14,371 in 1815 to $185,046 in 1840. When prop- 
erty taxes were levied they yielded less revenue than 
license taxes, except in 1824. 


1N41-1936:—-The financial emergency that culmi- 
nated in 1841 necessitated a resort to a direct tax, the 
general property tax. The failure of State invest- 
ments and their subsequent disposal, together with 
expanded State functions, caused its continuation. 
This tax for a time was a principal source of State 
revenue, but subsequently declined in relative impor- 
tance. The State property tax yielded $254,353 in 
1842 as compared with total tax returns of $148,018 
from other tax sources; $510,292 as compared with 
$462,554 in 1850; $810,550 as compared with $672,159 
in 1870; $1,717,901 as compared with $1,977,536 in 
1905 ; $4,771,584 as compared with $6,100,286 in 1920; 
and $5,668,962 as compared with $22,545,589 in 1935." 
These figures show that returns from the general 
property tax have increased ten fold from 1850 to 





* Part I of Professor Richardson's article appeared in our April, 
1939 issue. Ed. 

** Department of Economics, University of Kansas City; Director 
of The Evening College. 

1 A land tax was levied by the Proprietary Government in 1756. 

* Property taxes include: (1) tax on incorporated Institutions, 
(2) tax on stocks, (3) corporate stock tax, (4) real property and 
(5) personal property. 
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1935, while other tax revenue has increased almost 
fifty times during the same period. Yet it was not 
until the Civil War period that property taxes con- 
sistently showed an excess in receipts over those in 
license taxes until license taxes again became more 
important. The increased general property tax reve- 
nue has not come from higher rates, but from higher 
property values, since the State property tax rate was 
$.20 in 1842 and only $.22 in 1935. These rates have 
been subject to variations that ranged from $.16 dur- 
ing the period 1907-10 to $.3634 in 1918. 

Other new taxes have been added and old taxes 
have been increased to meet the financial requirements 
of the State. 


Death taxes, introduced in 1845, have shown a con- 
tinued, though variable, upward trend from only 
$23,060 in 1850 to $1,311,286 in 1934.'% This revenue 
source may become more productive owing to the tax 
now levied upon direct inheritances. The use of 
consumption excises began with the gasoline tax in 
1924, unless the short-lived stamp tax of 1841, is con- 
sidered as such a tax. The gasoline tax has been a 
potent source of revenue, producing $855,864 the first 
year and $8,343,523 in 1935. The alcohol excise tax 
yielded $912,832 in 1934 and $1,443,409 in 1935. The 
gross receipts tax, introduced in 1935, yielded a rev- 
enue of $4,364,939 during its one vear’s existence. A 
car titling tax was also made a temporary part of 
Maryland’s tax structure in 1935 and in 1936 addi- 
tional consumption excises on admissions, beer, whis- 
key, toilet articles and cosmetics were introduced, all 
of which are important revenue producers. These 
indirect taxes produced the necessary relief fund, that 
if obtained from existing t ax sources would have had 
adverse economic effects. Together with license 
taxes they have tended to dwarf the relative impor- 
tance of property taxes. 


Although there are no debt limitations prescribed 
by the Constitution, Article III, Section 34 provides 
that no debt shall be incurred unless an annual tax 
or taxes are levied to pay the interest as it falls due 





13The tax on executors and administrators is included under 
license taxes. 
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and the principal within 15 years. After the period 
of internal improvement, the debt was kept well in 
hand to the Civil War period. The debt incurred 
during that period was soon funded and paid. The 
State debt remained extremely small until the road- 
building period. It increased from $5,978,926 in 1907 
to $35,412,000 in 1932, and owing to relief require- 
ments it was further increased to $45,125,000 by Sep- 
tember 30, 1936. Practically all of the general property 
tax is now used for loan requirement and in 1935, 
$5,466,319 of the $5,668,962 total property tax receipts 
was earmarked for the payment of interest and principal. 

License taxes have shown the greatest absolute as 
well as relative increase of any State source of rev- 
enue. They have increased both qualitatively and 
quantitatively and provide the major source of general 
government revenue. Total license tax revenue has 
shown a consistent upward trend, varying from 
$386,915 in 1850; $8,211,297 in 1925; to $9,888,075 in 
1935, or an increase of over 29-fold in 85 years. Since 
1890 license taxes have surpassed property taxes as 
a source of State revenue. License taxes include a 
wide variety of activities, yet a few of them provide 
most of the revenue. 

The trader’s and liquor license taxes were originally 
the most important sources of State revenue. The 
trader’s tax revenue has increased relatively little 
except as the tax was raised after 1915, varying from 
$86,440 in 1855; $173,439 in 1875; $189,552 in 1900; 
$471,913 in 1925; to $410,773 in 1935. The liquor 
license tax revenue has tended to vary directly with 
the tax rate and this tax yielded $86,478 in 1855; 


$134,330 in 1875 ; $587,941 in 1900; $1,610,065 in 1910; 


and $107,220 in 1935. All of this revenue was not, 
however, retained by the State but a major portion 
was given to the localities. Since the repeal of pro- 
hibition the revenue collected by the State is retained 
by her, but her licenses are primarily limited to whole- 
salers, manufacturers and transportation companies. 
lotteries were once an important source of revenue 
and yielded $51,000 in 1855. License taxes placed 
upon special activities as cigarette dealers, soda foun- 
tains and restaurants are fair sources of revenue. The 
tax on cigarette dealers has shown increased returns 
from $9,219 in 1890; $33,930 in 1915; to $208,977 in 
1935. Soda fountains and moving picture theatres 
have averaged around $30,000 and restaurant license 
taxes have increased from $17,110 in 1920 to $53,407 
in 1935. Horse racing has provided a sizable source 
of revenue, $705,245 in 1925 and $877,323 in 1935. 
The automobile license tax is by far the most im- 
portant single license tax from a revenue point of 
view. This tax has shown a consistent increase, from 
$27,191 in 1907 to $3,740,849 in 1935. The chain store 
tax is also important, yielding $107,699 in 1935. 
Insurance companies have consistently increased 
their litense tax contributions. The tax has varied 
from $13,540 in 1850; $77,042 in 1875; $156,709 in 
1900 ; $897,877 in 1925; to $1,115,255 in 1935. Public 
utility gross receipts taxes are a profitable source of 
State revenue. These taxes first levied upon railroads 
have been extended and their rates increased. The 
yield was $52,521 in 1850; $275,240 in 1900; $690,121 
in 1910; $1,873,050 in 1930; and $1,383,198 in 1935. 


The variability in the yield from these taxes from 
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1930 to 1935 also shows the influence of business 
conditions. 

Although the tax on mutual savings banks is in 
lieu of personal property taxes, yet for reasons men- 
tioned before it is here considered as a license tax. 
The tax yield has shown a consistent growth, varying 
from $25,564 in 1894; $53,805 in 1910; $165,020 in 
1930; and $125,855 in 1935. The above revenues are 
only 25 per cent of the total since the State receives 
only that portion of the total franchise tax placed 
upon savings banks. 


ORPORATIONS are subject to taxes other than 

occupational license taxes applicable to business 
usually carried on by corporations. The capital stock tax 
has been included with the general property tax as has 
also the early bank stock tax. In addition corpora- 
tions are subject to special taxes for corporate exist- 
ence and the right to continue operation as a 
corporation. These taxes upon both domestic and 
foreign corporations are classed as general corpora- 
tion taxes. They yielded little revenue until after 
1900. Revenue of $11,560 was obtained from this 
source in 1900; $44,359 in 1910; $237,329 in 1920; 
$943,188 in 1930; and $429,243 in 1935.14 The varia- 
tion in yield primarily shows the increased use of 
corporations, 

Public officers here include the commission of ex- 
ecutors and administrators, official commission, excess 
fees of office and protest fees. These returns have 
been an important source of revenue. They have 
varied from $43,599 in 1850; $126,411 in 1875; $92,444 
in 1900; $439,256 in 1925; to $377,178 in 1935. 

Tobacco inspection charges are primarily used to 
pay the cost of that as do most of the various charges 
included in the classification “other inspection.” This 
item includes the fees of inspection officials other than 
for tobacco and the services rendered by such govern- 
mental groups, as the board of motion picture censors 
and athletic commission. The conservation classifi- 
cation includes the taxes that are paid by those using 
the State water resources commercially or for the 
right to hunt or fish for sport. Conservation revenues 
have shown a large increase varying from $14,030 in 
1865 ; $47,982 in 1900; $190,136 in 1925; to $280,154 in 
1935. 

1936 Revenue:—A major portion of all of the State 
revenues are earmarked for special purposes. For 
example, in 1936, $9,772,298 was placed in the “Gen- 
eral Funds,” $13,515,959 in “Special Funds” and 
$25,085,027 was earmarked for the “Loan and Trust 
Fund.” Over 95 per cent of the State revenue from 
property taxes were earmarked for loan interest and 
principle in 1936. License taxes produced over 55 per 
cent of the “General Fund” revenue in 1936, although 
they are supplemented by liquor excises, death taxes 
and revenues from State institutions. 

License taxes are also placed in special funds. A 
large portion of the State’s expense is obtained from 
taxes levied upon those who cause or directly benefit 
from the State expenditures. There has been a dis- 
tinct tendency to earmark taxes during recent years. 
This is particularly illustrated by the automobile 
taxes; gasoline and license, and the taxes levied for 


relief from 1935-37. 


1450 per cent of the domestic franchise tax on ordinary business 
corporations is given to the localities. 
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The total 1936 State revenue was $48,396,944, of 
which $7,488,230 consisted of trust funds, largely 
federal ; $4,661,983 from miscellaneous sources, largely 
earnings of institutions and departments and fines; 
and $3,505,472 was obtained from loans. The remain- 
ing $32,709,307 may be considered tax revenue. Prop- 
erty taxes contributed 17.2 per cent; excises 46.8 per 
cent ;!° death taxes, 3.8 per cent ; and license taxes 32.1 
per cent of the total State tax revenue. 


Of the $10,491,461 obtained from license taxes ap- 
proximately 51 per cent were obtained from business 
license tax, 40 per cent from automobile licenses, 5 per 
cent from inspection and examination charges and 
4 per cent from public officers. 

Maryland obtains a greater relative amount of her 
State revenue from business and non-business license 
taxes than do other State Governments. According to 
the classification made by the United States Bureau 
of the Census, Maryland, in 1932, obtained 22.6 per 
cent of her total tax revenue, State and local, from 
licenses and permits as compared with an average 
of 19.4 per cent for the United States. Maryland 
State Government received 62 per cent of her total 
tax revenue from licenses and permits as compared 
with 59 per cent for the whole United States. There 
has been a general upward trend in the relative 
dependence of State Governments upon business 
license taxes. Maryland has increased her yield from 
these taxes, yet she formerly reached greater relative 
dependence on license taxes. 

License taxes are of little importance as a source 
of revenue, for either the counties or municipalities, 
other than Baltimore City. They tend to increase in 
significance with the size of the city. Baltimore City 
receives 92 per cent of the total revenue received by 
the cities and towns. The reliance of the political 
subdivisions on property taxes as a source of revenue 
would be almost complete if they did not receive 
75 per cent of the franchise tax on saving banks 
and 50 per cent of the ordinary business franchise tax. 


Administration 


State:—The administration of the various State 
license taxes is placed in the hands of different State 
official boards or departments. In many cases one 
official or department collects the tax and one or more 
other officials enforce the law. 

Licenses are often actually issued either as a device 


to administer the tax or to enforce other requirements 
before the State gives her permission. The Clerk of 
the Court of the various counties or the Clerk of the 
Court of Common Pleas in Baltimore City issues most 
of the licenses when there are no requirements other 
than the payment of the charge. A special license 
inspection department supplements the regular law 
enforcement officials in administering the trader’s and 
miscellaneous business licenses; and the motor ve- 
hicle department provides special facilities for the 
enforcement of the motor vehicle laws. In 1935 a 
separate division of the Comptroller’s office was set 
up to administer the gross receipts tax, which was 
subsequently extended to include the additional relief 





% Includes $439,243 special franchise taxes. 


These excise taxes 
might be elassified as license taxes. 
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taxes provided in 1936. All corporation, bonus, fran- 
chise and gross receipts taxes are assessed by the 
State Tax Commission and submitted to the State 
Comptroller of the Treasury for collection. The tax 
on Executors and Administrators is paid to the Regis- 
trar of Wills. Where there are considerations other 
than revenue connected with the issuance of licenses, 
special boards or departments are usually given the 
power to issue and enforce the licenses. 

The various trade and professional licenses that 
require special qualifications are issued by the Board 
of Examiners set up to examine the respective trades 
or professions. The State Insurance Department, 
Racing Commission, Bank Commissioner, Board of 
Motion Picture Censors, Athletic Commission, Con- 
servation Department, Game Warden, Comptroller of 
the Treasury, State Board of Agriculture, State 
Chemist, State Roads Commission, State Health De- 
partment, University of M aryland, State Aviation 
Commission, State Tobacco Inspection, State Com- 
mission of Labor and Statistics, either issue or enforce 
various license or inspection charges in which they 
have other than revenue interests. 

The clerks of court are compensated for issuing the 
licenses by a fee usually added to charge for the 
license, and the licenses issued by many of the other 
boards, and officials have a fee charge added to the 
cost of the license. The fee ordinarily varies from 
twenty-five cents to one dollar, but fifty cents is the 
usual amount. Although the administration of the 
various license charges is effectuated by different 
boards, officials or departments, there is a relatively 
high degree of efficiency. Yet the various boards, 
officials or departments, with the exception of the 
license inspectors and State Tax Commissioners 
would have to function even though they did not 
administer the charges, in order to determine other 
requirements, that are prerequisite to a_ license. 
License fees are often paid to both the Clerk of Court 
and the Sheriff. This seems unreasonable yet it is 
a means of supporting these necessary officials with- 
out direct expense to the State. The greatest criticism 
of the administration is the lack of codrdination. The 
various departments, officials and boards function 
separately, with little attempt toward codrdinated 
effort, which results in both duplication of effort. 
unnecessary expense and inefficiency. There is no 
centralized responsibility and the various offices are 
scattered haphazardly over Baltimore and Annapolis. 
Office rent for boards which meet only a few times 
a month and clerical expenses of separately situated 
and uncoordinated departments could be lowered. 


Improved methods used by one department should 
be used by others. The State of Maryland, unlike 
most other progressive States has no official vested 
with the responsibility of carrying on continuous re 
search, both to find more efficient administrative 
methods and to keep the tax structure in harmony 
with changing conditions. Special tax commissions 
have made useful recommendations from time to time, 
yet they are usually appointed at a time of emergenc} 
and pay relatively little attention to administration. 
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Local:—The various county and municipal licenses 
are poorly administered. This is admitted by many 
officials and works a hardship on the conscientious tax- 
payer. All licenses, with the exception of health and 
safety permits should be enforced by the State, re- 
gardless of how the proceeds are divided. 


Conclusion 


License taxes originally represented a group of 
activities that were within the exclusive prerogative 
of the State to confer; and they were usually disposed 
of at a price to finance the expanding functions of 
the State. 

Their subsequent development was attached to 
both the police and taxing power of the State. 
The police power was not only used to restrict 
or regulate activities in the public interest, but also 
to obtain a contribution, either to pay the cost 
of regulating these activities or as the occasion for 
atax. The taxing power of the State has been used 
to levy special taxes upon designated activities, now 
exercised as a matter of common right, but formerly 
an exclusive State right. This concept of a special 
privilege continues as a legal fiction, and the subject 
of these special taxes is a special privilege—a construc- 
tive privilege. And the license is often used as an 
administrative device to expedite the collection of 
the tax. 


The idea of permission has evolved from a device 
to obtain revenue to a method of taxation. Both the 
permissive nature and the use of license taxes to 
obtain tax equality is illustrated in the development 
of the tax structure of Maryland. Until 1841, neces- 
sary State revenues were primarily obtained from 
charges related to governmental functions or preroga- 
tives. Fees were required of those using the State’s 
services, to pay their cost, and license taxes were 
levied for the right to engage in designated activities. 
In this way the State Government was a self-financed 
institution. The idea of taxation was odious. How- 
ever, where a tax was indispensable, the State early 
recognized the justice of a property tax, and the prin- 
ciple that each citizen should contribute to the public 
treasury in proportion to his wealth in property. This 
measure of taxability was made a fundamental arti- 
cle of Maryland’s Declaration of Rights and has con- 
tinued with little variation to the present. 

Maryland first required special taxes of specified 
activities as liquor, trader’s, etc., but the permissive 
power of the State was more directly recognized in 
the corporation franchise, and special taxes were made 
a prerequisite to the State’s permission. Particularly 
since the activities originally engaged 1 in by corpora- 
tions, either conferred a real privilege or accumulated 
large amounts of capital, and a special tax might be 
justified either because of their peculiar activienes or 
to place an equal tax burden upon them. 


The expression of the Maryland constitution that 
‘axability be recognized through the medium of prop- 
erty did not apply to license taxes, and subsequently 
a classified general property tax was permitted. To 
the middle of the nineteenth century and later, prop- 
erty was a fair index of State taxability, owing to 
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the local nature of business. The development of the 
corporation as an ordinary type of business organiza- 
tion, interstate business and the predominance of 
intangible wealth, however, nullified the use of prop- 
erty as an index of State tax paying ability. License 
taxes were developed to measure this taxability, 
particularly of those corporations that had their legal 
situs elsewhere. 


License taxes were also placed to obtain tax equality 
as between domestic business concerns, since other- 
wise many businesses would pay little or even nothing 
in property taxes. The development of license taxes 
could thus logically be based upon the principle of 
ability to pay, and to a lesser degree upon that of 
benefit. 

Special taxes are not always placed in Maryland 
to obtain tax justice or equality but rather upon cer- 
tain activities of an unessential or anti-social nature 
that are considered preéminently good measure of 
taxability. This ability is not relative to income but 
is a recognition of a tax source that may be relatively 
heavily taxed without adverse economic or social 
effects, rather the effects may have favorable con- 
sequences. 

Maryland also levies special taxes to pay the cost 
of certain activities that may be allocated to individ- 
uals or groups. These taxes may directly recognize 
the cost brought to the State or be a rough measure 
of the special benefits received for the State expendi- 
tures by certain individuals or groups. Many new 
State expenditures have been financed in this way, 
particularly the roads. 


Licenses have thus served the dual purpose of regu- 
lation in the public interest and as revenue measures. 
As revenue measures they have been levied to: 
(1) obtain tax equality, (2) secure a contribution 
from unessential activities and (3) pay special costs 
directly related to or resulting from certain activities. 
License taxes are thus not only the most important 
source of general fund revenue but provide all or a 
large portion of the amount necessary for many spe- 
cial governmental functions, and the funds are ear- 
marked. There is a distinct line of demarcation 
between those charges levied by the State of Mary- 
land for revenue and those levied to pay a special 
cost. In every case, the license charges required of 
the various trades and professions are fees as distin- 
guished from taxes. 


License taxes have been efficiently administered and 
their cost of collection is low. The taxes rates do 
not, however, reflect their objectives. They should 
be carefully studied and redetermined. Many of the 
specific license taxes should be graduated with a fixed 
minimum. If the State income tax is declared consti- 
tutional or the amendment permitting it is ratified, 
it will measure general taxability. The corporation 
income tax might be supplemented by a general busi- 
ness income tax, that will recognize the special re- 
sponsibility of business. 

The ideal tax structure will thus include a personal 
income and a business income tax. License taxes will 
serve: (1) to supplement the property taxes to obtain 
tax equality, (2) as a special contribution incident to 
regulation, and (3) to pay costs that especially benefit 
individuals or groups. 










































































































































































































































































































































































































































































































































































































































The Gross Earnings Method of 
Taxing Freight Lines’ 


By C. C. BROWN ** 


HERE are now five states which use the gross 
earnings method of taxing freight lines. These 
states and the rates in each instance are as 
follows: Connecticut, 3%; Kansas, 214%; Minne- 
sota, 6% ; Oklahoma, 4%; Wisconsin, 6% 

The laws of four of these states—Kansas, Okla- 
homa, Minnesota and Wisconsin—are very similar 
and require the railroads to withhold the tax and 
make remittance direct to the collecting agency. The 
Oklahoma law differs from that of the other states in 
that the collecting agency, the Oklahoma Tax Com- 
mission, is authorized to raise or lower the rate to 
conform to what the tax would be if the cars were 
taxed ad valorem. 

It is well established that the gross earnings method 
of taxing freight lines does not unlawfully burden 
interstate commerce or violate any provision of the 
Federal Constitution, provided the tax is a property 
tax in lieu of ad valorem and is no greater than the 
general ad valorem tax would be if the cars were 
taxed on that basis. (Cudahy Packing Company v. 
State of Minnesota, 246 U.S. 450.) Since this has been 
established the question of whether it is more desir- 
able to tax freight cars on a gross earnings or on an 
ad valorem basis is one which should be determined 
primarily by the provisions of the Constitution of 
each individual state. 

Quite a few states have constitutional requirements 
that such property be taxed ad valorem, and the gross 
earnings method of taxing freight cars has therefore 
been held to be violative of the State Constitution in 
at least two states—Montana and North Dakota. 
(Fruit Growers Express Co. v. Brett, 22 Pac. (2nd) 
171; Montana-North Dakota v. Weeks, 8 Fed. Sup. 
935.) Such states are therefore forced to tax freight 
cars on an ad valorem basis, but may choose between 
local and central assessment. 

Those states which have central assessment have 
adopted one of the following methods of levying and 
apportioning the tax. 


(a) A state levy comparable to the average ad valorem rate 
for all purposes. 

(b) Allocation of the valuation to the local taxing districts 
through which the cars are operated, with the same levies as 
are applied to other property in such districts. 


(c) Allocation of the entire valuation of each company to 
one taxing district. 





ROM an administrative standpoint, the first method 
is the most desirable, but several states, including 
Oklahoma, are prevented from using it by Constitu- 
tional provisions limiting or prohibiting ad valorem 
levies for state purposes, and prohibiting the state 
from levying taxes for purely local purposes. 
The second method is the most equitable, but is 
very burdensome, both to officials and taxpayers, be- 
* Address delivered before the Thirty-First Annual Conference of 


the National Tax Association in Detroit, Michigan. 
** Oklahoma Tax Commissioner, Oklahoma City. 
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cause of, (a) the difficulty in determining just what 
taxing districts the cars of a given taxpayer were 
operated in or through, and the comparative density 
of operation in such districts, and (b) the requirement 
that a very small valuation and tax must frequently 
be spread over a large number of counties and sub- 
divisions. This method is also objectionable because 
of the difficulty in enforcing collection. 

The third method is objectionable because of its 
unfairness in allocating large valuations to districts 
through which cars may operate very little, or pos- 
sibly not at all, while many other taxing districts 
through which the cars operate receive no benefits 
from such operation. 


HE experience of Oklahoma and many other states 
has clearly demonstrated that freight cars of private 
car lines cannot be reached through ad valorem tax- 
ation by local assessment. This is due to the difh- 
culty, if not impossibility, of determining situs and 
establishing the average number of cars which were 
habitually used, or were physically present, in_each 
taxing district. (See Johnson Oil Refining Co. v. 
Oklahoma, 290 U.S. 158; American Refrigerator Tran- 
sit Co. v. Hall, 174 U.S. 70; Union Tank Car Company 

McKnight, 84 Fed. (2d) 421.) 

Oklahoma has therefore selected the gross earn- 
ings method of taxing freight lines as the most prac- 
tical under our Constitution. Fortunately, our 
Constitution is very liberal as to the various methods 
by which property can be taxed, and our Supreme 
Court has repeatedly held that it is not necessary that 
property be taxed ad valorem, but that the Legislature 
may provide for the taxation of different classes of 
property by different means or methods. 

There are, however, several suits pending in the 
Federal Courts in which the constitutionality of our 
Freight Car Tax Law is attacked. We believe that 
the decision of the United States Supreme Court in 
Cudahy Packing Company v. Minnesota, supra, clearly 
establishes the fact that our law does not violate any 
provision of the Federal Constitution, especially since 
we are required to lower the rate in any case where 
the tax is found to be more than it would be on an 
ad valorem basis. The principal contention is that 
the effect of the equalization provision is to tax the 
cars ad valorem and that the law is therefore violative 
of our constitutional inhibition against levying an 
ad valorem tax for state purposes. We think it clear. 
however, that the gross earnings tax, with or without 
the equalization provision, is not an ad valorem tax, 
and that our law is both constitutional and practical. 

The equalization provision of our law, to which | 
have referred, reads as follows: 

“The Oklahoma Tax Commission, upon its own initiative. 
may, and upon the complaint of any person who claims he 15 
taxed too great a rate hereunder, shall take testimony to 

(Continued on page 313) 
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TALKING SHOP 


New England Notes 


‘Yhe Massachusetts Commissioner of Taxation has 
been enclosing the following statement in official 
matter going out of his office: 

When you buy and sell securities through the Boston 
Stock Exchange you save money for yourself and increase 
Massachusetts revenue. The Massachusetts stock transfer 


tax produces needed income when transactions are actually 
made in Massachusetts. 


The Massachusetts tax schedule is from 33 per cent to 
99 per cent lower than that in New York. 


Members of the Boston Stock Exchange will assist you 
by executing your orders in this economical manner. Taxes 
obtained from the stock transfer tax permit a lessening of 
the burden on other sources. 


Your cooperation will be appreciated. 


And the New York Tribune of Easter Day com- 
mented thus: 

What the commissioner of Massachusetts says is 100 
per cent correct, but comes in remarkable contrast to the 
way the officers of New York State sit quietly by and allow 
diversion of business from the state in steadily growing 
amounts. A bill has been introduced into the Legislature 
that would correct some of the inequalities, and its speedy 
approval is necessary if Massachusetts and other states are 
not to get a large part of New York’s present stock tax 
revenue, 

Meanwhile up in Connecticut the proponents of a 
state personal income tax are making such headway 
that the realty interests in Fairfield County are alarmed. 
The section of that county nearest New York has 
enjoyed a boom for several years beyond all reason, 
other than the escape from New York taxes. If Con- 
necticut now imposes an income tax, this boom will 
cease. In fact, if the rates go anywhere near New 
York’s, many people who bought homes in Connecticut 
will move back to New York, to save the time and 
money involved in commuting. Greenwich, supposed 
to be one of the three richest towns in the country, 
is particularly excited about it all. And as we were 
raised on the banks of the Byram River, we have a 
personal interest in the matter. 


Lewis Gluick, C.P.A., Shop-Talker 
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Complaint Department 


An accountant in Brooklyn registers this kick which 
we consider justified. The Treasury has finally got 
around to taking the business classification off the tax 
blank (Form 1120) and putting it on the instruction 
sheet. So far, good. But why burden the taxpayer 
(or his counsel) with the classification at all? Right 
at the start of the return, one must answer the 
question, “Kind of business”. If an adequate descrip- 
tion is given, why could not a Treasury clerk make the 
classification from that. Someone has to check the face 
against the last page questions anyhow. Would it 
not be easier to have an expert make the classification 
correctly in the first place? 


Taxes 


Being poor has its compensations. We will never 
have a ten-page District Court decision (Delaware, 
March 7) (394 CCH { 9371) written about any gifts 
we make. The unique feature of the case, to which 
the New York Times of March 19 gave an entire 
column, is the biographies of the witnesses, Friday, 
White and Graham. 


The very brevity of the Joy case (which brought no 
joy to the plaintiffs, though Judge O’Brien of the 
District Court for Eastern Michigan gave them his 
sympathy on February 10) makes it liable to be over- 
looked. The subject matter involves the dating of a 
check as a basis for a refund claim. (394 CCH f 9373.) 


A tremendous idea is succinctly expressed in the 
Schoonmaker case, 39 BTA —, No. 63. (391 CCH 
0365.) Mark it down in your memo book where you 
keep the list of leading cases. “Tax consequences 
result from what a person does; not from what he 
might have done.” 


We never knew till now that employees in the 
Customs Bureau got overtime wages, or that the ship 


owners had to pay them. See /. T. 3259. (393 CCH 
{ 6173.) 


* * * 
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If we had not received the figures officially, we 
would not have believed that 130 men would have 
attended a lecture on “Life Insurance and the Federal 
Iestate Tax” under the auspices of the Practicing Law 
Institute. Not that Randolph Paul and his subject 


would not deserve an even larger audience. But on 
March 15! 


*K * * 

On the same day that the Supreme Court handed 
down its momentous decisions on the taxability of 
government salaries, it also affirmed the Douglas Fair- 
banks case (394 CCH 9410) which was quite gen- 
erally overlooked in the excitement. Time was when 
the movie star would get page one for almost any- 
thing, let alone something as sad as having to give 
back a tax refund, made to him in error, and pay 
interest on it besides. 

We don’t mean to brag; we made no profit out of 
being a prophet. But take a look at page 216 of the 
April issue, re the case of Curtis James and note that 
we warned you what would happen in the O’Keefe 
case (394 CCH {7 9411; N. Y. CT, 9 87-735). 


We’ve always said that trust companies are better 
than individuals as executors. One of the most 
important reasons is the continuity of corporate life. 
A trust company won’t die on the job, and create two 
G. C. M.’s, the second reversing the first, and a B. T. A. 
case. See 

363 CCH { 6098 
384 CCH J 7280 
393 CCH § 6175 


The American Bar Association has a newly ap- 
pointed Committee on Privileged Communications. 
Its first meeting was held at the Mayfower Hotel in 
Washington on March 25; its object, the repeal of 
Section 803 of the Revenue Act of 1938. 

* * * 

The New York Herald-Tribune of March 26 has 
a long article by C. G. Curtis, with graphs showing 
that high surtaxes reduce the flow of capital to in- 
dustry, yield little revenue, and foster unemployment. 

* ok Ox 

An advertising man of our acquaintance bewails 
the fact that ethical accountants are not permitted to 
advertise. Last year we noted (August, page 462) 
that the American Institute of Accountants had fol- 
lowed us into the building where we have had our 
office since July, 1936. Now, the New York State 
Society has moved into the fifth floor of the same 
building. And the ad man would like to have us 
loudly proclaim, “We lead, others follow !” 


From the case of Ned Sparks (393 CCH § 7221-A) 
BTA Memo., No. 93684-6, March 13: “It would be 
difficult to imagine anything more personal than a set 
of false teeth.” 

W. H. Lawton, C. P. A. of Wayne, Pa., writes 
us that the historic phrase “Algebraic formulae are 
not lightly to be imputed to legislators” was spoken 
by Judge Hough, CCA 2nd on January 8, 1923. The 
case is Edwards v. Slocum, 287 F. 651, 264 U. S. 61, 
1 uste J 72 and 90. 
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Out in South Bend, Indiana, there is open revolt 
against the state tax on gross income. Retailers allege 
it is a tax on losses, have refused to pay it since its 
enactment in 1936 and promise excitement if the 
sheriff attempts to execute the writs against them. 
It was this same kind of action which got quick results 
toward repeal of the New Jersey sales tax some years 
back; and it is lack of such action in other jurisdic- 
tions that is keeping these most pernicious of all taxes. 
New York City has both sales and gross income 
taxes. History is not taught as it once was; or people 
would remember that our fight for independence 
started when England’s German king levied an ob- 
noxious tax, infinitely lighter than those we now pay 


so complacently. More power to the South Bend 
retailers! 


May First Is Moving Day 


Last year a New York outfit followed the general 
trend and moved uptown. Despite great care in han- 
dling the rather large library, many of the tax service 
volumes arrived in a pitiable condition; so much so 
that the library clerk is still trying to put together 
the pieces. The very ease of filing provided by the 
little lever was the undoing (literally) of the binders. 
“If we ever move again,” said a member of the firm, 
“each loose left binder will first be put in a strong 
paper sack. Then even if the movers do jar open 
the lever, each unit will be intact.” 


A subscriber to whom we repeated this came up 
with an idea that we mean to use. “Whether or not 
we move,” said he, “we feel that when a year’s serv- 
ice is completed, the binder is permanent, and should 
not be distrubed. So we just drop a little solder on 
the slot, where it will prevent the lever from working, 
and the handy loose leaf service of last year, becomes 
the permanent bound volume of this year.” 

But when moving current volumes, the paper bag 
idea is necessary anyhow. 

* ok Ox 

A reader sends us this from the magazine Sales 

Management: 


“At two recent meetings of wholesalers, one in California 
and one in Washington, the air was so charged with gloom 
that one would be justified in thinking the wholesale busi- 
ness was due to be buried, and that the men at these meet- 
ings had gathered together to make funeral arrangements. 
This attitude was particularly evident in the talk in lobbies 
and in the unofficial conversations before and after tlie 
meetings. 

“If the wholesalers would stop calling for investigations, 
stop expecting aid from outside sources and look into . si 


What’s new about this? Nothing at all. That’s 
why we print it, because it’s dated March 17, 1928. 


* *K * 


The Collected Poems of Robert Frost has recently 


been issued and the New York Times, in noting this 
on April 2, says the following “should be taken to 
heart by every federal examiner.” 


Never ask of money spent 
Where the spender thinks it went, 
Nobody was ever meant 
To remember or invent 
What he did with every cent. 
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When we were a kid, the Congressman from our 
district was John E. Andrus. He died at Christmas 
time in 1934. On All Fool’s Day of 1939, his federal 
estate tax was settled in the B. T. A. for $1,254,036, 
over and above the $1,560,988 paid with the return 
first filed. 

* ok OK 

After too long a silence (or isn’t it), the following 
reached us on March 14: 
Dear Beat-rix Fairtax: 

My husband is an accountant. Otherwise he is a 
good guy. But every year from January fifteenth to 
March fifteenth I am a tax widow. My friends are 
golf widows or bridge widows but they can keep each 
other company. I’m the only tax widow in the crowd. 
If my husband would send me to Florida or Cali- 
fornia for the season, I wouldn’t mind; but he doesn’t. 
What can I do? 

Yours distractedly, 
Ima Phool 
Dear Ima: 

One of my friends had a husband who got knocked 
down and killed by a cab. It’s better to be a tax widow 
than a taxi-widow. But I fear there’s not much you 
can do to better your condition. Anyhow the tax 
season isn’t as long as the bridge season. And as long 
as Congress makes more and more tax laws without 
requiring, instead of merely permitting, fiscal years, a 
whole lot of women are going to be in your position. 

You might change your friends and get some who 
have lawyers and C. P. A.’s for husbands. Then you 
can have company in your misery. You should go 
around to all the women’s clubs and campaign for 
“fiscal years to stop our tears”. Or you might all 
study stenography so that you could go into your 
husbands’ offices to help. They’d be so glad. (?) 

3ut I always insist that a man’s heart is in his 
stomach. Make sure his meals are good and appro- 
priate to the season. If you don’t give him bacon for 
breakfast, he’ll see the necessity for coming home 
with it. When he’s blue, feed him hominy—to give 
him grit(s). Bran flakes will help get you the bran(d) 
new tur you want. 

Promise him roast ham for dinner and he’ll come 
home for it, instead of working at the office. Of course 
you will stud it with cloves to remind him of his 
business. Or don’t you think that cloves resemble 
tacks (tax)? So that after dinner he can work a 
while, and when you’ve finished the dishes, you can 
turn on the radio and get Elmo Blurt or Crazy Ellen. 
He’ll just love them so much that he’ll quit work and 
either crown you or drown you. 

If you get him home on Sunday, make him rest. 
There’s no better vacation than a change of occupa- 
tion. Let him take care of the baby for the day while 
you go to the movies with Mazie. If that doesn’t 
take his mind off of taxes, nothing will. Just be 
cooperative. 

Sut a word of warning. Don’t overdo it. Else you 
may cease to be a tax widow by becoming a sod one. 
One of my client’s husband committed suicide last 
vear on March 16. Sad, wasn’t it? Or wasn’t it? 
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So now I hope you understand just how to tax your 
husband’s patience to the limit, but not over. I’m 
sending copies of this correspondence to the Shop- 
Talker so that all the other tax women can read it. 


Yours tactfully, 
Aunty Beat-rix 


Dilemma 


We were in a tough spot the night of March 29. 
Over at the Engineers’ Building, Hugh Satterlee, 
famous tax lawyer, was lecturing on corporate reor- 
ganizations from case studies. ‘Thirty-three cases 
were on his outline list. Up at the Ambassador Hotel, 
Ex-President Angell of Yale was lecturing on the 
future of intellectual freedom, before the Phi Beta 
Kappa alumni. What to do? We could study the 
cases listed ; or we could wait and read Angell’s lecture 
in the next issue of the American Scholar. We finally 
went to the Ambassador, and enjoyed it. We saw 
Henry Fernald there too. 

Melbourne S. Moyer has sent us the following, from 
the Wall Street Journal of March 28: 


For Supermen Only 


Quoth a certain young hopeful A. B. 
As he toyed with his Phi Beta key, 
“The boys have agreed 
“I’m most sure to succeed; 
“But what kind of success shall it be?” 


“T’ve chosen for you,” said his dad, 
“The stiffest career to be had—- 

“An auditor’s lot 

“Will take what you’ve got; 
“It’s ideal for a brilliant young grad.” 


“Not that,” cried the youth, growing pale. 
“Not while present hysterics prevail. 

“I’m brilliant, I know; 

“But that line I can’t go, 
“Cause they don’t teach clairvoyance at Yale.” 


—Lucy Robinson. 


“Our Blessed Language” 


A. P. Richardson, editor emeritus of the Journal of 
Accountancy, has started a department, in the April 
issue, to promote the use of good English. On its 
face, it looks like a damning indictment of accountants. 
But others are equally lax. 

Take for example a 160-page book entitled How to 
Avoid Financial Tangles, by K. C. Masteller. Chapter 
VIII deals with taxes. On page 110 appears this 
sentence: “The minimum tax results from the arrange- 
ment in which husband and wife file separate returns 
and the one with the largest income uses the entire 
exemption.” Every grade school pupil is taught that 
of two things, the comparative is used. But too many 
never learn this. Masteller meant to say larger. 

It is this kind of carelessness which needs special 
combatting. We offer our assistance by endeavoring 
to set an example, and request readers to point out 
our errors. 
































































































































































































































































































































MITIGATION OF THE STATUTE 
OF LIMITATIONS 


Arthur H. Kent, Member of the California 
Bar, Formerly Assistant General Coun- 
sel, U. S. Treasury Department 


27 California Law Review, January, 1939, 
p. 109-156 


For many years it has been the accepted 
policy, as reflected in the various revenue 
acts, to create statutory periods of limita- 
tion of federal tax liabilities, both with re- 
spect to the assessment of deficiencies in 
tax and the prosecution of claims for re- 
fund. Certain necessary exceptions to the 
gencral policy have been made by Congress: 
(1) The benefits of the statute do not ac- 
crue unless a return is filed; (2) Even if a 
return is filed, fraud in the return destroys 
the bar of the statute. Also, in a few spe- 
cial situations, Congress has provided a 
period within which a deficiency in income 
tax may be asserted by the Commissioner 
from one to several years longer than the 
usual three-year period. The soundness of 
this established legislative poliey is not open 
to serious question. 


The inequities and hardships arising 
from the operation of the statute of limita- 
tions in the field of federal taxation are not 
limited to those which are inherent in any 
statute of repose. This is peculiarly true 
in the case of the federal income tax, chief- 
ly because of the fact that the statutory net 
income which is the basis of the tax must 
be computed with respect to annual pe- 
riods. The correct timing of amounts in- 
cludable in gross income is far from being 
an exact science, particularly where income 
is reported on the basis of some accounting 
method other than cash receipts and dis- 
bursements. Questions of the proper year 
of accrual have been and will continue to 
be a fertile source of litigation. Factual 
situations are infinitely varied, and neither 
statute, regulations, nor decisions can sup- 
ply rules sufficiently definite to provide a 
reasonably certain guide in all cases. Even 
accountants are not always in agreement as 
to the year to which particular increments 
of profit or gain should be assigned. Here 
the statutes of limitations create a verita- 
ble trap for the unwary. 


First, let us assume that the item of loss 
or expense or payment which forms the 
basis of a deduction or credit to which the 
taxpayer is entitled in some year should 


Pn, 


properly be claimed as a deduction or credit 
in his return for the calendar year 1933. 
Due to some misunderstanding of fact or 
law, he claims the deduction or credit in 
his return for the year 1934. He does not 
discover his error until the deduction or 
credit claimed in his 1934 return is disal- 
lowed and a deficiency in tax for that year 
is determined against him by the Commis- 
sioner. 


Second, let us assume the same facts ex- 
cept that the taxpayer, from excess of cau- 
tion or some other reason, claims a 
deduction or credit with respect to the same 
item of loss or expenditure in both his 1933 
and 1934 returns. In the absence of facts 
sufficient to create an estoppel against the 
taxpayer, he is not precluded from obtain- 
ing the benefit of the deduction or credit 
for 1934, if, as is assumed, that is the proper 
year, merely because he has already ob- 
tained a similar benefit for 1933. 

Third, let us assume that the taxpayer 
claimed the deduction or credit in his re- 
turn for 1934, herein assumed to be the 
proper year. Upon audit of the return, the 
deduction or credit is erroneously disal- 
lowed as premature by the Commissioner, 
and a deficiency in tax for that year is de- 
termined. 


Further analysis of this third situation 
which may be characterized as the “double 
disallowance of deductions or credits,” re- 
veals that it possesses certain features in 
common with the first type of case and 
other features in common with the second. 
It is like the second type in that the tax- 
payer’s plight is due, in part at least, to the 
Commissioner’s erroneous determination in 
in the earlier year. It is similar to the first 
type in that there is no element of double 
burden or double loss to the taxpayer by 
virtue of the operation of the statute of 
limitations. Moreover, while the Commis- 
sioner’s error in the earlier year started the 
chain of events which has resulted so un- 
fortunately for the taxpayer, the latter’s 
failure to contest the erroneous determina- 
tion in the prior year by appeal to the 
Board of Tax Appeals or by prosecuting 
a claim for refund after payment of the 
asserted deficiency is also an essential con- 
dition to the ultimate result. If, therefore, 
sound equitable administration of the rev- 
enue laws demands that a remedy be found 
for cases of this type, the dernand must be 
justified not so much by the theory of 


292 





prevention of double burdens as by the im- 
portant practical consideration of mini- 
mizing litigation. In the present state of 
the law, taxpayers can adequately protect 
themselves in this situation only by claim- 
ing the deduction or credit in several suc- 
cessive years and keeping all of such years 
open by litigating the Commissioner’s ad- 
verse determinations until the proper year 
has been finally adjudicated or fixed by a 
Statutory closing agreement. It must be 
admitted that such a situation is highly un- 
desirable and not conducive to the spirit 
of co-operation between taxpayers and 
their government which is so essential to 
_ proper administration of an income tax 
aw. 

The existence and seriousness of the 
problems involved in the foregoing ex- 
amples and in many other similar situations 
have long been recognized. Through the 
years the legislative staff of the Treasury 
Department and officials of the Bureau oi 
Internal Revenue have continued to study 
the problem and to seek for some statutory 
formula which would afford a remedy for 
the most serious inequities without sub- 
stantial impairment of the basic policy un- 
derlying the statute of limitations itself. 

Those years of study and agitation finally 
culminated in the enactment, as a part ol 
the Revenue Act of 1938, of the first major 
remedial legislation in the field. ; 

The primary objective of the section, 
(820) is to “supplement the equitable prin- 
ciples applied by the courts and to check 
the growing volume of litigation by taking 
the profit out of inconsistency, whether ex- 
hibited by taxpayers or revenue officials 
and whether fortuitous or the result of 
design.” The purpose of the statute ol 
limitations to prevent the litigation of stale 
claims is fully recognized and approved. 


HE essential condition precedent to the 
operation of section 820 is inconsistency 
of position, whether on the part of the tax- 
payer or the government, which operates 
adversely to the interests of the other party. 
In general, neither party can, by his own 
conduct, bring the statute into operation for 
his own benefit. . 
There are five principal situations to 
which the adjustment provided by section 
820 applies: 
(1) Cases wherein it is determined that 
an item of income is taxable in a particular 
year and such item has been reported as 
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cross income of the taxpayer or a related 
taxpayer for an earlier year and the statutes 
of limitations or other provision of the 
revenue laws bar a claim for refund for 
sich earlier year. 

(2) Cases where it is determined that the 
axpayer is entitled to a deduction or credit 
ina particular year which was erroneously 
lowed in an earlier year to the taxpayer 
o a related taxpayer, and the statute of 
limitations or other provision of the reve- 
nue laws precludes the assessment of a 
jeiciency with respect to such earlier year. 

(3) Cases wherein the determination re- 
quires the exclusion from gross income of 
an item with respect to which tax was paid 
ina particular year and which was er- 
roneously excluded or omitted from the 
cross income of the taxpayer or a related 
taxpayer for another taxable year, with 
respect to which the assessment of a de- 
fciency is barred by the statute of limita- 
tions or other provision of the revenue 
laws. 

(4) Cases of fiduciaries and beneficiaries 
ina trust or estate relationship, involving 
the allowable additional deductions in com- 
puting the net income of estates or trusts 
and the required inclusions in the compu- 
tation of net income of beneficiaries, heirs, 
or legatees, specified in section 162 (b) 
and (c) of the 1938 Act, and the cor- 
responding provisions of prior acts. 

(5) Cases quite distinct from those gov- 
ened by the foregoing subdivisions of sub- 
section (5). The statutory concept of the 
“related taxpayer,” which is discussed here- 
inafter, has no application to the cases 
covered by subsection (b) (5). 


_ statute in general operates only where 
there has been a determination in a 
particular year adverse to the taxpayer or 
Commissioner, inconsistent with the po- 
sition adopted in an earlier year by the 
party in whose favor the determination 
operates, or by a related taxpayer. It be- 
comes necessary to inquire what is meant 
by the terms “taxpayer,” “related tax- 
payer,” and “determination under the in- 
come tax laws,” as they are used in the 
section. 

The term “taxpayer” is defined compre- 
hensively in section 820 (a) (2) to mean 
‘any person subject to a tax under the 
applicable Revenue Act.” The term “re- 
ated taxpayer” (section 820 (a) (3)) means 
a taxpayer who, with the taxpayer with 
respect to whom a determination specified 
in subsection (b) (1), (2), (3) or (4) is 
made, stood, in the taxable year with re- 
sect to which any of the errors therein 
tferred to was made, in any one of six 
‘ecified relationships. These relationships 
ae: (1) husband and wife; (2) grantor and 
iduciary; (3) grantor and beneficiary; (4) 
iduciary and beneficiary, legatee, or heir; 

(3) decedent and decedent’s estate; (6) 
Partner. 

Section 820 (a) (1) defines the important 
‘tm “determination under the income tax 
aws” to mean any one of three things. 
The first of these is “a closing agreement 
made under section 606 of the Revenue 
Act of 1928, as amended. 

The problems of delimiting the scope of 
“e€ area within which such a mechanism 
%t adjustment as that provided by section 
20 should operate, and of determining the 
‘mporal occasions for its operation were 
‘mong the most difficult, both from a 
dolicy and from a technical point of view, 


which had to be solved in the drafting of 
the section 820 (b). 

It will be noted that there is real finality 
under section 820 (a) (1) and (2). Theo- 
retically such finality is lacking under 
section 820 (a) (3), since the so-called final 
disposition of the claim for refund is, as a 
matter of strict law, not final for a period 
of two years after payment of the refund 


is made. 
O F much greater practical moment is the 
question which has been raised whether 
a determination under section 820 (a) (2) 
includes the closing of cases pending be- 
fore the Board of Tax Appeals on the basis 
of stipulations giving effect to settlement 
agreements negotiated between the tax- 
payers and the Technical Staff of the Bu- 
reau of Internal Revenue. 

The enactment of section 820 has given 
rise to widespread discussion and vigorous 
controversy. If it has accomplished noth- 
ing more, its enactment has served to focus 
critical interest and attention upon a group 
of problems, the continued existence of 
which is a serious blot upon the revenue 
laws and their administration. 

The most formidable attack has come 
from the Standing Committee on Federal 
Taxation of the American Bar Association. 
The character and competence of the com- 
mittee which prepared the report recom- 
mending immediate repeal entitle its views 
to careful and dispassionate consideration. 

The report recognizes that the aim of 
section 820 is good and that there is a real 
problem to be solved, but contends that 
the section as drawn does not succeed in 
solving the problem and will give rise to 
new evils greater than those which it seeks 
to cure. 

It is quite true that section 820 is based 
upon a philosophy quite different from that 
which underlies the principle of estoppel. 
That principle, so far as it can be expressed 
in a single statement, is, to borrow the lan- 
guage of a learned justice, that “no one 
shall be permitted to found any claim upon 
his own inequity or take advantage of his 
own wrong.” 

While there is undoubtedly some force 
in this criticism, its cogency is consider- 
ably weakened by several considerations 
not mentioned in the report. In the first 
place, section 820 is not, and was not 
conceived as, a revenue-raising measure. 
Hence its merits are not to be weighed 
primarily in the scale of monetary advan- 
tage. 

In the second place, the criticism must 
rely for its validity upon the assumption 
that forbearance by the Commissioner to 
assert a deficiency in the open year in 
most of the cases to which section 820 
would apply would amount to unlawful 
assumption of a power to remit tax lia- 
bility. 

It is believed, that the principle under- 
lying section 820 is more equitable in its 
results than a solution based upon a broad 
statutory estoppel would be. However 
complicated the provisions of the section 
as it stands may appear to be, any estoppel 
provision, if drafted so as to operate with 
discriminating equity, is likely to be even 
more so. 

The chief merit of section 820 is that it 
is not self-starting, as it were. Except in 
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of a final determination, with respect to an 










the limited categories of related taxpayers, 
no party is exposed to its operation unless 
he has maintained successfully to the point 
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item in an “open” year, a position incon- 
sistent with the position taken by him with 
respect to the same item in a barred year, 
and has thereby obtained a double benefit 
under the shield of the statutory bar. 

A more serious criticism in the report 
is that it is evident, on a careful reading 
of the section, that it forces the taxpayer 
to resist the Commissioner’s entirely legal 
action in claiming a deficiency for the 
“open” year, and that he will lose all rights 
given him under the section if he does the 
sensible thing of acquiescing in the Com- 
missioner’s current deficiency letter. 

There is,. however, one type of case 
where the existence of section 820 may 
interpose an obstacle to settlement without 
litigation. That is a case closed by a so- 
called “lump sum” settlement. While this 
form of settlement is not now looked upon 
with great favor by the Bureau, particular 
cases are occasionally disposed of in this 
manner. 

Finally, it is urged in the report that 
statutes of repose are based on such practi- 
cal reasons that exceptions should be rare 
and should be closely limited in their effect, 
because the passage of time has numerous 
important consequences; that statutes of 
limitation, particularly, should be simple 
and understandable; that a reading of sec- 
tion 820 shows that it adds new compli- 
cations to the already involved situation 
regarding limitations provisions; and that 
differences of opinion as to its meaning 
are certain. 

One may feel much sympathy with these 
observations without agreeing with the 
conclusion that section 820 should be re- 
pealed. Unquestionably the statute is com- 
plicated, as amendments to the revenue 
acts in the interests of greater equity are 
likely to be, and close analysis is necessary 
to an understanding of the details of its 
operation. 

Nothing short of congressional convic- 
tion that the real and very serious problems 
which called the new statute into being are 
impossible of solution by legislative means 
would justify its complete repeal before it 
has had a fair trial. Given fair and intelli- 
gent administration of the statute by the 
Bureau of Internal Revenue, in the light 
of its equitable purposes, which is essential 
to its satisfactory operation, it may well 
become a keystone of a series of badly 
needed reforms in the administration of the 
income tax law. Hence the importance of 
the statute far transcends the particular 
problems at which it is immediately di- 
rected. 


Aa— the provisions of the income tax 
law most productive of litigation and 
dissatisfaction among taxpayers is that relat- 
ing to the deduction of losses on account 
of stocks becoming worthless. Many of the 
difficulties here are inherent in the subject- 
matter. Nevertheless, they could be greatly 
mitigated if the Bureau of Internal Reve- 
nue were to adopt the practice of publish- 
ing, as promptly as proper fact investigation 
and consideration will permit, general rul- 
ings determining the year in which particu- 
lar issues of corporate securities had become 
worthless. y 

Section 820, particularly subsection (b) 
(5), together with the broader powers cre- 
ated by sections 801 and 802 of the 1938 
Act, relating to closing agreements, repre- 
sents a significant direct attack upon the 
source of this evil. The continued existence 
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of section 820 should greatly facilitate the 
use of closing agreements to stabilize as 
quickly as possible the tax status of such 
transactions as corporate reorganizations 
and other exchanges, where the number of 
taxpayers involved is so large as to render 
it impracticable to make all of them parties 
to closing agreements. The emasculation 
or repeal of section 820 will unquestionably 
tend to devitalize this promising reform. 
Finally, section 820 should in some cases 
facilitate the more active use of the impor- 
tant and beneficent power vested in the 
Secretary, or in the Commissioner with the 
approval of the Secretary, by section 1108 
(a) of the Revenue Act of 1926, as amended 
by section 506 of the 1934 Act, to “pre- 
scribe the extent, if any, to which any 
ruling, regulation, or Treasury Decision, 
relating to the internal revenue laws, shall 
be applied without retroactive effect,” by 
discouraging any tendency to make profit- 
able use of inconsistencies in the regu- 
lations, as between different periods, which 
result from the exercise of this power. 
Nothing that has been said is intended 
to imply an opinion that section 820 in its 
present form is free from imperfections or 
that constructive amendments of it should 
not be entertained and carefully considered 
on their merits. On the contrary, it would 
he indeed a miracle if the first concrete 
legislative effort, however carefully drawn, 
to solve a set of problems so difficult 
should prove to be more than a substantial 
initial step forward toward an ultimate 
satisfactory solution. A number of sugges- 
tions have already been made relative to 
desirable amendments. Some of these sug- 
gestions will now be briefly considered. 


ERHAPS the most common and im- 

portant of these is that the statute should 
be amended to extend relief to taxpayers who 
have been victims of the so-called practice 
of double disallowance of deductions or 
credits. It is impossible to escape the con- 
clusion that there is merit in this sugges- 
tion. A remedy for the “double disallow- 
ance” evil should, if possible, be found. If 
the technical difficulties, which are very 
great, should prove insuperable, section 820 
(b) (3) should probably be limited or re- 
pealed. The technical difficulties in the way 
of a solution along the lines of section 820 
are, however, very real. The failure to 
solve them in the drafting of the section 
was not due to any lack of effort upon the 
part of the draftsmen. 

\ possible key to the solution of this 
dificulty may be a statutory provision 
which would enable taxpayers in cases of 
this sort to obtain from the Board, on the 
basis of evidence submitted for such pur- 
pose, when its determination sustains the 
disallowance of the deduction or credit in 
the open year, a determination of the year 
in which the deduction or credit is allow- 
able, except where the taxpayer and the 
Commissioner stipulate the proper year, in 
which event the stipulation might be given 
the legal effect of a determination. Only 
in the event, however, that the deduction 
had been claimed and disallowed in the 
return for that vear should an adjustment 
be authorized. To go further would be to 
emasculate the statute of limitations in 
such cases. 

Another criticism made of the statute is 
that it operates only where there is a de- 
termination with respect to an item in an 
open year, and that this automatically 
excludes from its benefits a very large 
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portion of all returns filed, since, in most 
cases, there is no closing agreement, refund 
claim, or judicial contest. Another criticism 
is based upon the fact that section 820 con- 
tains no definition of the important term 
“item.” Definitions of statutory terms are, 
of course, prima facie desirable. Unfortu- 
nately, some concepts do not lend them- 
selves to adequate abstract definition. The 
term “item” happens to be one of them. 
The same term has been used elsewhere in 
the income tax law without formal defi- 
nition and has caused no trouble. 

Section 820 (b) (5) has been criticized 
because it authorizes an adjustment with 
respect to a barred year against (or in 
favor of) a taxpayer where the inconsist- 
ent position has been successfully main- 
tained in another year not by the taxpayer 
himself but by some successor in title 
(ordinarily a donee) who is required by 
law to take such taxpayer’s basis. While it 
naturally seems rather startling to impose 
obligations upon or vest rights in a person 
because of the conduct of another over 
which such person may not in particular 
cases be able to exercise control, it is also 
apparent that the provision in question 
would be of doubtful practical value if its 
operation could be avoided by the simple 
expedient of giving away the property or 
transferring it to a controlled corporation. 
A possible compromise, at the expense of 
further complicating an already complicated 
statute, would be to limit the application of 
this phase of section 820 (b) (5) to cases 
in which the transferee required to take 
the taxpayer’s basis is a controlled corpo- 
ration or a relative of the taxpayer. It is 
possible also, although the author is skepti- 
cal on this point, that the cases covered 
by this subsection, which deals generally 
with basis problems, could be more equi- 
tably solved by some method of statutory 
estoppel. In order for such a method to 
work, however, it would be necessary, for 
the same reasons indicated above, to ex- 
tend the scope of the estoppel to donees 
and other transferees required to use a 
carry-over basis. 

The administration of the income tax has 
revealed the existence of many grave in- 
equities and hardships, both to taxpayers 
and the public revenues, attributable to the 
operation of rigid statutes of limitation and 
other provisions of the internal revenue 
laws which ordinarily preclude the revision 
of tax liability beyond a relatively short 
period in the past. The statutes of limi- 
tations are based upon a sound and neces- 
sary public policy and their essential function 
as statutes of repose should not be materi- 
ally impaired. 

Section 820 of the Revenue Act of 1938 
is the first major legislative effort in this 
direction. Its provisions are complicated 
and will no doubt be the source of some 
new litigation, but its operation may pre- 
vent far more litigation than it produces. 
Its complications are inevitable in view of 
the intricacy of the subject matter with 
which it deals. 


ECTION 820 is important because of its 

relation to other badly needed reforms in 
tax administration, as well as the problems 
at which it is immediately directed. It 
should be refined and perfected by well- 
considered amendments but a conservative 
policy should be pursued in extending the 
scope of its application until it has been 
sufficiently tested in the fires of experience. 
The statute’s ultimate fate should depend 
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upon a balancing of its advantages an 
disadvantages, as proved by actual experi. 
ence, but it should be given a fair oppor. 
tunity to justify its existence. Curren 
demands for its complete repeal seem jp. 
sufficiently supported and should be re. 
jected. 






THE SALES TAX IN INTERSTATE 
COMMERCE 


William B, Lockhart, Professor of Law, 
Stanford University School of Law 


52 Harvard Law Review, February, 1939, 
p. 617-644 


A new approach to state taxation of 
interstate commerce appears to be thie guid- 
ing principle in four opinions written dur. 
ing the last year by the Supreme Court, 
While the decision in Western Live Stock 
v. Bureau of Revenue, 303 U. S. 250, could 
easily have been reached upon the author- 
ity of prior rulings, the major portion of 
the opinion by Mr. Justice Stone is never- 
theless devoted to the development and 
application of two propositions: (1) Inter- 
state commerce should pay its “just share 
of state tax burden.” (2) State taxes meas- 
ured by gross receipts from interstate com- 
merce have been and should be sustained 
when not involving danger of “cumulative 
burdens not imposed on local commerce.” 
The subsequent opinion by Mr. Justice 
Roberts in Adams Manufacturing Co. +. 
Storen, 304 U. S. 307, again emphasized the 
“risk of a double tax burden to which 
intrastate commerce is not exposed” as the 
reason for holding invalid a tax imposed 
by the seller’s state upon gross receipts 
derived from sales made in interstate and 
foreign commerce. In still a third decision 
last term, Coverdale v. Arkansas-Louisiana 
Pipe Line Co., 304 U. S. 604, the same test 
was applied in sustaining a tax on the 
generation of power used to propel oil in 
an interstate pipe line. Again, during the 
current term, in Gwin, White & Prince, Inc 
v. Henneford, 59 Sup. Ct. 325, the Court 
while recognizing that interstate commerce 
must pay “its share of local tax burden,” 
ruled that a state tax measured by the 
gross income of a marketing agent who 
solicited interstate and extrastate sale for 
local fruit “discriminates against interstate 
commerce, since it imposed upon it 
the risk of a multiple tax burden to which 
local commerce is not exposed.” ; 

Prior to these decisions no tenet arising 
out of the commerce clause seemed more 
firmly established than the familiar doc- 
trine that no state may tax an “interstate 
sale.” 

The doctrine that a state cannot tax 
interstate sales developed at a time wien 
the prevalent tax affecting such sales was 
a license tax of a fixed amount impose! 
upon the occupation of soliciting orders 
for subsequent delivery. oA 

The dangers of inequality and discrimt 
nation which brought about the rule tha! 
no state may tax an interstate sale do not 
exist in the case of a general sales tax 
imposed by the buyer’s state. If subject 
to the tax, the extrastate merchant solicit 
ing orders in an effort to create a market 
for an unknown product would compete 
upon an equal basis with the local merchant 
having a large volume of sales. The com- 
petitive situation would remain the same 45 
if no sales tax were imposed, because the 


} 


5 





Ma 


burden ¢ 
state sal 
Apart 
svoidab! 
located 
sulted ft 
imposed 
public t 
usiness 
Sales. 
state Sa 
er’s sta 
lative 
intersta 
The in 
two Sa 
would | 
If th 
state WV 
posed | 
burden 
both s 
taxes i! 
against 
would 
The 
sales p 
comm 
would 
It the 
tain W 
ally s 
Court 
mands 
which 
requir 


state 

value 
occas 
do sc 
taxes 
alway 
trans 
doct 
dence: 
strik: 
to in 
bers 
influ 
not. 


AI 


939 


€s and 
€xperi- 


Oppor. 
-Urrer { 
em. in- 
be re- 


TATE 


Law, 
az 


, 1939, 


ion of 
€ guid- 
n dur- 
Court, 
> Stock 
, could 
iuthor- 
tion of 
never- 
at and 
I nter- 
| share 
meas- 
e com- 
stained 
ulative 
nerce.” 
Justice 


red the 
which 
as the 
aposed 
eceipts 
te and 
ecision 
uistana 
ne test 
yn the 
oil in 
ng the 
e, Inc 
Court 
merce 
irden,” 
)V the 
t who 
ile for 
erstate 


which 


rising 

more 
- doc- 
rstate 


ot tax 
whien 
S was 
poset 
orders 


crim- 
> that 


rchant 

com- 
me as 
se the 


May, 1939 


purden of the tax upon interstate and intra- 
state sales would be exactly equal. 

Apart from the sales tax itself, an un- 
avoidable inequality between competitors 
located in different states has always re- 
wilted from the great variety of other taxes 
imposed, the varying demands upon the 
oublic treasury, and the different classes of 
husiness competing with each other. 

Sales taxes imposed upon the same inter- 
sate sale by both the buyer’s and the sell- 
er’s state would result in just such “cum- 
lative burdens.” Discrimination against 
interstate commerce would be inevitable. 
The interstate sale would be subject to 
two sales taxes while the intrastate sale 
would be subject to only one. 

If the sales tax imposed by the seller’s 
state were sustained rather than that im- 
posed by the buyer’s state, equality of tax 
burden would not be achieved. Unless 
both states should happen to have sales 
taxes imposed at equal rates discrimination 
against either local or interstate sales 
would be inevitable. 

The formal rule that the negotiation of 
sales prior to interstate transit “is interstate 
commerce” which “cannot be taxed at all” 
would require such a tax to be held invalid. 
It therefore becomes important to ascer- 
tan whether, in the case of taxes function- 
ally similar to the general sales tax, the 
Court has blindly submitted to the com- 
mands of indicial ritual when the reasons 
which gave rise to the formal rule would 
require the opposite result. 

In the sixty years that the Supreme 
Court has been applying the doctrine that 
no state may tax an interstate sale, it has 
never held invalid a tax imposed by buyer’s 
state upon interstate sales measured by the 
value or volume of the sales. On several 
occasions it has had an opportunity to 
do so, but has consistently sustained such 
taxes. A variety of tenuous reasons have 
always resulted in classifying the particular 
transaction as not within the scope of the 
doctrine. At the very least such a coinci- 
dence demonstrates that such taxes do not 
strike the Court as particularly dangerous 
to interstate commerce, whether the mem- 
hers of the Court have consciously been 


influenced by the type of tax involved or 
not. 


ADMINISTRATIVE REMEDIES IN 
THE ASSESSMENT AND EN- 
FORCEMENT OF STATE 
TAXES 


Maurice S. Culp, Assistant Professor of Law, 
Lamar School of Law, Emory University 


17 North Carolina Law Review, February, 
1939, p. 118-147 


Very commonly there are two stages for 
the utilization of administrative remedies. 
Almost universally some opportunity is 
given at the initial assessment stage for a 
review of assessments. Less frequently, 
statutory remedies are available either af- 
ter the assessment has become final or 
—_ the taxpayer has actually paid the 
ax. 

Under most taxing statutes the taxpay- 
er’s first line of defense requires positive 
action; he must take the initiative and in- 
voke the statutory provisions for the re- 
view of assessments by an application to 
some administrative tribunal. Occasion- 
ally the findings of the administrative au- 
thorities will be final and conclusive, but 
‘Nn most cases the taxpayer will have an 
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opportunity to have a judicial review of 
the administrative findings concerning the 
assessment. 

There is practically no interstate uni- 
formity in the organization or constitution 
of the administrative boards designated to 
hear complaints about general property tax 
assessments. The only common principle 
is that the type of reviewing board is de- 
termined largely by the prevailing type of 
local government. In some states the as- 
sessment of the general property tax is not 
a unitary process. A local officer or board 


will assess real and tangible personal prop- 
erty locally situated. A state body will 
assess as a unit property belonging to utili- 
ties and others owning property which is 
widely scattered or which is not suscepti- 
ble of assessment locally. 


URING the last decade the income tax 

as a source of revenue has become in- 
creasingly popular, most of the present state 
income tax laws having been adopted dur- 
ing this period. At the present time at 
least thirty-four states impose a personal 
net income tax. Unlike the general prop- 
erty tax, the income tax assessment ma- 
chinery is relatively simple. This tax is 
centrally administered in most cases, and 
one official or central board is responsible 
for its enforcement. The income tax is 
computed on the basis of a personal tax 
return which each person must file with the 
central administration. 

Every state except Nevada imposes a 
death tax of some kind. The inheritance 
tax is the form very generally enacted, but 
several states have an estate tax which is 
very similar to the federal estate tax. At 
least fourteen states have a special estate 
tax in addition to an inheritance tax in or- 
der to take advantage of the 80% credit 
allowed by the federal estate tax. This 
estate tax is levied only if the inheritance 
tax imposed by state law does not absorb 
all of the federal credit. 

The death tax has a much greater diver- 
sity in the methods of assessment. When 
it is assessed by some central administra- 
tive authority, the statutes usually require 
the personal representative of the decedent 
to file an inventory and a computation of 
the tax with the central office. If the as- 
sessing officer is not satisfied with the re- 
turn, he will make a deficiency assessment. 
After notice of this assessment the tax- 
payer has an opportunity for a hearing 
which may be either administrative or ju- 
dicial. The administrative review will be 
by a hearing either before the officer or 
commission which determined the assess- 
ment or before a special administrative 
tribunal or board of tax appeals. 

There is a tendency in tax legislation 
to grant an additional administrative hear- 
ing beyond the original review of assess- 
ments. Many statutes authorize a further 
administrative review of the action of the 
board of equalization or other similar body 
on general property tax assessments, There 
is no statutory definition of the scope of 
the review to be granted by the appellate 
administrative tribunal. However, in prac- 
tice, because of factors of judgment required 
in the making of an original assess- 
ment, the review is likely to be a de novo 
investigation. If the appellate review is so 
broad, there is no good reason why it 
should not be final upon the question of 
valuation, for an administrative hearing can 
accord due process of law equally as well 
as a judicial hearing. However, as is later 
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indicated, most states do not make the 
administrative review final and conclusive. 

A judicial review of the action taken by 
boards of equalization or other tribunals 
reviewing assessments is more common 
than the appellate administrative review. 
In general, the statutes governing the gen- 
eral property tax authorize an appeal from 
the final determinations of local and county 
boards of equalization. As a general rule 
the reviewing court will be a tribunal of 
original jurisdiction, such as a circuit, dis- 
trict, or superior court whether the appeal 
be from an assessment of general property, 
income, inheritance and estate, or sales 
taxes. The scope and character of the 
judicial hedring accorded by the reviewing 
court is frequently uncertain. In the ab- 
sence of a statutory statement on this 
matter, it will be a matter of policy whether 
the courts will allow a broad review or limit 
the hearing to questions of law. Under the 
general property tax there are quite a few 
cases which recognize the right to a judicial 
review. 

Several income tax statutes specify that 
the hearing by the reviewing court shall 
be as in equity. At the other extreme, a 
few jurisdictions permit a review only by 
the writ of certiorari. Inheritance and 
estate tax statutes have not attempted to 
direct the scope of the judicial review or ad- 
ministrative decisions in assessment matters, 
the hearing being left to the discretion of 
the courts. Under the general sales tax 
there is often no administrative appeal 
from the original assessment. 

‘Ordinarily the taxpayer’s opportunity for 
administrative redress will have passed when 
he has gone through the procedure dis- 
cussed. However, several states have stat- 
utory provisions which permit the recovery 
ces of taxes after they have been 
paid. 

The refund is an application for the return 
of a tax which is filed with the officer by 
whom it has been collected. It is a purely 
administrative remedy designed to make 
easy the correction of errors and mistakes 
made by the administrative staff. 

Income tax statutes in at least thirteen 
states permit the taxpayer to file a claim 
for refund. One of the serious defects in 
most sales tax statutes is the lack of any 
provision for a refund, although a very 
few statutes do specifically authorize this 
remedy. 

Except in the few instances where the 
courts have held that the administrative 
process is the sole method for the correc- 
tion of errors of fact in assessments, it is 
very unlikely that the administrative reme- 
dies herein considered are exclusive. Many 
states have a very general statute author- 
izing an action at law to recover taxes. 
In addition, special taxing statutes often 
expressly authorize a recovery of an over- 
payment. Other states allow a common 
law action to recover. Some jurisdictions 
have special statutory equitable actions to 
correct tax disputes. Besides all of these 
a court of equity will sometimes intervene 
in tax matters if there is some recognized 
ground of equity jurisdiction. 


EVERAL of the special tax statutes incor- 

porate a specific action to recover taxes 
as an integral part of the taxing scheme. 
Even if a special taxing statute makes no 
provision for an action to recover, it seems 
reasonable to presume that the courts will 
interpret the general statutes authorizing 
actions to recover taxes to include actions 
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ALABAMA 





June 1 
Automobile dealers’ reports due. 
June 10-—— 
Alcoholic beverage reports due from distrib- 
utors, retailers and wholesalers. 
Automobile dealers’ reports due. 
June 15—— 
Gasoline tax report due from carriers, trans- 
porters and warehouses. 
Lubricating oils report due from carriers, 
transporters and warehouses, 
Motor carriers tax under 1932 Act due. 
June 20-—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax report and pay- 
ment due. 
Gasoline tax report and payment due. 
Lubricating oils tax report and payment due. 
Sales tax reports and payments due. 


































ARIZONA 


June—First Monday—— 
Railroad, telegraph and telephone companies’ 
reports due. 
June 15—— 
Gasoline tax reports and payments due. 
Gross income reports and payments due. 
Income tax (second installment) due. 
Motor carriers’ reports and taxes due. 
June 25——— 
Motor fuel carrier’s report due. 
June 30-——— 
Last day for corporation registration fee pay- 
ments and reports. 




























ARKANSAS 

June 10 

Alcoholic beverage report due. 

Natural resources severance tax report and 

Payment due. 

; Natural resources—statement of purchase due. 
une 15-—— 

Sales tax reports and payment due. 
June 20-——— 

Gasoline tax report and payment due. 

























CALIFORNIA 

 ——— 

Gasoline tax due. 
June 15 

Gasoline distributor’s return due. 

Use fuel tax report and tax due. 
June 20—. 

Beer and wine report and tax due. 





















due, 


COLORADO 





June 19—_ 
Motor carrier’s report and tax due. 
June 15— 
Coal mine owner’s report due. 
Coal tonnage tax report due. 
Sales tax reports and payments due. 
Service tax reports and payments due. 


Motor carriers’ gross receipts report and tax 





Use tax reports and payments due, 
June 25—— 
Gasoline tax report and payment due. 


CONNECTICUT 
June 1 
Gasoline tax due. 
June 15—— 
Gasoline tax report due. 
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June 20—— 
Gasoline tax report and payment due. 





IDAHO 
June 1 
Ore severance tax due. 
June 10—— 


Beer dealers’ report due. 


Railway and street railway corporation taxes June 15—— 


(4%) due. 
June 20—— 
Alcoholic beverage tax report due. 
June 30-—— 
Cigarette distributor’s monthly (inventory) 
report due. 


DELAWARE 
June 1—— 
Branch store tax report and payment due. 
Express, telegraph and telephone companies’ 
reports due. 
Manufacturer’s license tax report and payment 
due. 
Merchant’s license tax report and payment 
due. 
Property taxes due in Kent County. 
June—First Monday: 
Steam, gas and electric companies’ 
due. 
June 15—— 
Alcoholic beverage reports due from importers 
and manufacturers. 
Gasoline tax report due from filling stations. 
Income tax (second installment) due. 
June 30—— 
Gasoline tax report and payment due from 
distributors; carrier’s report due. 


DISTRICT OF COLUMBIA 
June 10—— 
Alcoholic beverage report due from licensed 
manufacturers, wholesalers and retailers. 
Beer report due from licensed manufacturers 
and wholesalers. 
June 15— 
Beer tax due. 
June 30—— 
Business privilege tax license expires. 
Gasoline tax report and payment due. 


FLORIDA 





reports 


June 10—— 
Alcoholic beverage reports due from dealers 
and manufacturers. 
June 15—— 
Alcoholic beverage report due from carriers 
and transporters. 
Chain store gross receipts tax reports and 
payment due. 
Gasoline tax report and payment due. 


GEORGIA 
June 10— 
Tobacco wholesale dealer’s report due. 
June 15—— 


Income tax (second installment) due. 
Malt beverage tax report and payment due. 
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Electric power companies’ 
due. 
Gasoline tax report and payment due. 
June—Fourth Monday: 
Property tax (semi-annual) installment due. 


reports and tax 





ILLINOIS 
June 1—— 
Bank share tax becomes delinquent. 
Last day to make personal property tax 
return. 
Personal property taxes become delinquent. 
Real property tax (semi-annual installment) 
due. 
June 10—— 
Motor carriers’ mileage tax due. 
June 15—— 
Alcoholic beverage reports due from ware- 
housemen. 
Last day to make alcoholic beverage report. 
Public utilities’ reports and taxes due. 
Sales tax report and payment due. 
June 20—— 
Gasoline tax report and payment due. 
June 30—— 
Transporters’ gasoline tax report due. 


INDIANA 
June 15—— 
Bank share tax report due. 
Banks and trust companies’ intangibles tax 
report due. 
Carriers’ gasoline tax report due. 
June 20—— 
Bank share tax due. 
Banks and trust companies’ intangibles tax 
due. 
Building and loan association’s intangibles tax 
report and payment due. 
June 25—— 
Gasoline tax report and payment due. 


IOWA 


June—First Monday 
Property tax reports due from freight line 
and equipment companies. 
June 10—— 
Beer tax report and payment due from class 
A permittees. 
Gasoline tax report due from carriers. 
Ton-mile report due from motor carriers. 
June 15—— 
Ton-mile tax due from motor carriers. 
June 20—— 
Gasoline tax report and payment due, 
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KANSAS 





June 5 




















wholesalers and distributors. 
June 10—— 
Malt beverage report and tax due. 
June 15—— 
Compensating tax report and payment due. 









































carriers. 











from motor carriers. 
June 20 
Bank share tax due. 
Property tax (second installment) due. 
Sales tax report and payment due. 
June 25 
Gasoline tax report and payment due. 
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KENTUCKY 











June 10 
Alcoholic beverage reports due. 
Alconolic beverage tax due from blenders and 
rectifiers. 
Gasoline tax report and payment due from 
importers and refiners. 
June 15—— 
Motor carriers’ mileage tax due. 
Motor vehicle fuel (other than gasoline) 
ports and payment due. 
Public utilities’ gross receipts tax reports and 
payment due. 
June 20—— 
Oil production tax report and payment due. 
June 30 
Gasoline tax report and payment due from 
dealers and transporters. 






















































re- 




































LOUISIANA 





June 1 
Tobacco report due from wholesalers. 

June 10 
Gasoline tax reports due from importers. 
Kerosene tax report and payment due from 





























importers. 
Light wine and beer reports due from im- 
porters. 
Lubricating oils report due from importers. 
June 15—— 








Gasoline tax report due from carriers. 








and manufacturers, 

Kerosene tax report due from carriers. 

Light wine and beer report due from carriers. 

Lubricating oils report due from carriers. 

Tobacco report due from wholesale dealers. 

June 20 

Gasoline tax reports and payment due from 
dealers. 

Kerosene tax report and payment due from 
dealers. 

Light wine and beer report due from dealers 
and manufacturers. 

Lubricating oils tax due; dealer’s report due. 

New Orleans sales tax report and payment 
due. 

Petroleum solvents report due. 

Sales tax report and payment due. 

























































































MAINE 








June 1 
Franchise tax report due. 
Gasoline tax due. 

June 10—— 

Malt beverages report due 
turers and wholesalers. 
June 15 
Express, telegraph and telephone companies’ 

taxes due. 
Gasoline tax report due. 
Installment of railroad 
tax due. 

Parlor car companies’ reports due. 





from manufac- 





























and street 





railroad 




















Monthly alcoholic beverage report due from 


Gross ton-mileage tax report and payment due June 10—— 


Intoxicating liquor reports due from dealers | 
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| MARYLAND 
June 10—— 
Additional tax on whiskey due. 
Admissions tax payment due. 
Cosmetics tax due. 
June 30—— 
Beer tax report and payment due. 
Gasoline tax report and payment due. 


Gasoline tax report and payment due from 


MASSACHUSETTS 


Alcoholic beverage tax report and payment 
due. 

June 30 

Gasoline tax report and payment due. 








MICHIGAN 
June 1 
Gas and oil severance tax report and payment 
due. 
June 5 





Gasoline tax report due from carriers. 
June—First Monday. 
Last day to make property tax returns. 
June 15 
Sales tax reports and payment due. 
Use tax reports and payment due. 
June 20—— 
Gasoline tax 
| distributors. 








report and payment due fron 


MINNESOTA 





June 1 
Annuity income tax due. 
| Property tax (first semi-annual 
due. 
June 10—— 
Alcoholic beverage reports due from brewers. 
manufacturers and wholesalers. 
June 14— 
Last day to pay iron severance tax. 
June 15—— 
Mileage tax due from irterstate motor 
riers. 
June 25 
Gasoline tax payments due. 
June 30 
Last day to file property tax return. 


installment’ 





car 











MISSISSIPPI 
June 1 
Electric light and power, express, pipe line 
railroad, sleeping car, telegraph and tele 


phone companies’ reports due. 
June 5 
Factory reports due. 
June 10 
Admissions tax reports and payment due. 
June 15—— 
Gasoline tax reports and payment due. 
Income tax (second installment) due. 
Light wine and beer report due from distrib 
| utors, retailers and wholesalers. 
Sales tax reports and payment due. 
Tobacco report due from distributors, manu 
facturers and wholesalers engaged in inte 
state commerce. 
Use tax reports and payment due. 











MISSOURI 

June 1 

Bank share tax reports due. 
Income tax due. 

June 5— 

Non-intoxicating beer permittee’s report due 








| 
| 
| 
| 
| 
| 





June—First Monday—— 
Last day to file manufacturer’s and mer- 
chant’s property tax returns. 
June 15—— 
Gasoline tax reports and payment due. 
| Retail sales tax reports and payment due. 
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MONTANA 
June 1 
Metalliferous license tax due. 
June 15—— 


Electric company reports and tax due. 

Gasoline tax reports and payment due. 

Income (corporation license) tax due. 

Liquor tax report and payment due from 
brewers and wholesalers. 

June 20—— 

Crude petroleum reports due from dealers, 

producers, refiners and transporters, 


NEBRASKA 

June 15 

Alcoholic beverage reports due from manv. 
facturers and wholesale distributors, 
Gasoline tax reports and payment due. 
Imitation butter report and tax due. 





NEVADA 
June 1 


Annual report of mine owners due. 
June—First Monday 


Property tax (quarterly installment) due. 
June 15 


Gasoline tax report due from carriers. 
June 25—— 


Gasoline tax reports and payment due trom 














dealers. 
NEW HAMPSHIRE 
June 1 
Gasoline tax due. 
June 10—— 


Alcoholic beverage reports due from manu 
facturers, permittees and wholesalers: per- 
mittees payment due. 

June 15 

Gasoline tax reports due. 





NEW JERSEY 
June 1 
Foreign insurance companies (except life) pre- 
miums tax due. 
June 10—— 
Excise tax report and payment due from 
busses in municipalities. 
Gross receipts tax report and payment due 
from busses in municipalities. 
June 15 
Alcoholic beverage reports due. 
June 30—— 
Gasoline tax report due from carriers. 
Gasoline tax reports and payment due from 
distributors. 








NEW MEXICO 
June 1 
Property tax reports due from private ca! 
companies and railroads dealing therewith. 
June 15—— 
Occupational gross income tax reports and 
payment due. 
Oil and gas conservation tax report due. 
Severance tax and report due. 
June 20 
Motor carrier’s report and tax due. 
June 25. 
Gasoline tax report and payment due. 











NEW YORK 
June 15—— 
New York City gross receipts tax return and 
payment due. 
Personal income tax (second installment 
June 25—— 
— public utilities’ taxes and reports 
ue. 
New York City conduit companies’ taxes and 
reports due. 
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May, 1939 


New York City public utility excise tax re- 
turns and tax due, 

June 30-——— 

‘Gasoline tax reports and payment due. 


NORTH CAROLINA 


Bank share tax due during month. 
June 1-—— 
Chain store tax due. 
License taxes due. 
June 10-—— 
‘ Aleoholic beverage tax and railroad report 
due. 
Gasoline tax reports due from carriers. 
June 15-——— 
‘Sales tax report and payment due. 
Spirituous liquor tax due. 
June 20 
Gasoline tax reports and payment due from 
distributors. 
June 30-——— 
Gross receipts report due from railroad com- 
panies. 
Last day to file public utilities’ property tax 
reports. 


NORTH DAKOTA 
June 15——— 
Gasoline tax reports and payment due. 
Income tax (second installment) due. 
Interstate motor carrier’s tax due. 


OHIO 
June 10 
Admissions tax report and payment due. 
Alcoholic beverage reports due from class A 
and B permittees. 
June 20-—— 
Gasoline tax reports due from dealers. 
Public utility property tax (semi-annual in- 
stallment) due. 
Real property tax (semi-annual installment) 
due. 
June 30-——— 
Gasoline tax due. 
Gasoline tax report due from carriers. 


OKLAHOMA 
June 1 
Oil, gas and mineral gross production reports 
and payment due. 
June 5 
Operators’ 
due. 
Tine 10-—— 
airports’ gross receipts tax reports and pay- 
ment due. 
Alcoholic beverage reports and payment 


reports of mines other than coal 


due. 


Gasoline tax reports and payment due. 

Motor carrier’s mileage tax due. 

Sales tax reports and payment due. 

Use tax reports and payment due. 
June 290—_—. 


Coal mine operator’s report due. 
June 30 —— 
First day to file corporation license tax re- 
ports. 


OREGON 
June 19——— 


Oil production tax reports and payment due. 
we 15... 


Property tax (quarterly installment) due. 
Une 20—. 


Alcoholic beverage tax reports and payment 
due, 

Gasoline tax reports and payment due. 

Motor carrier’s report and tax due. 


| 


STATE TAX CALENDAR 


PENNSYLVANIA 
June 1 
Chain store license tax due. 
June 10—— 
Malt beverage reports due. 
Spirituous and vinous liquor reports due from 
importers. 
June 15—— 
Alcoholic beverage tax reports and payment 
due from manufacturers. 
June 30—— 
Gasoline tax reports and payment due. 


RHODE ISLAND 
June 10—— 
Alcoholic beverage report due from manutfac- 
turers. 
Gasoline tax due. 
June 15—— 
Gasoline tax reports due. 


SOUTH CAROLINA 
June 10—— 
Admissions tax report and payment due. 
Last day to file power tax return and pay tax. 
June 20—— 
Gasoline tax report and payment due. 


SOUTH DAKOTA 
June 1—— 

Express companies’ reports due. 

Gas, heating, light, power, railroad, sleeping 
car, telegraph and telephone companies’ 
property tax returns due. 

Motor carriers of passengers tax due. 

Private car lines’ reports due. 

June 15—— 

Alcoholic beverage reports and taxes due. 

Gasoline tax report due. 

Sales tax reports and payment due. 

Use tax reports and payments due. 

June 30—— 
Last day to file property tax return. 


TENNESSEE 
June 
Cigarette and tobacco monthly license tax re- 
port due. 
Cottonseed oil mill’s report due during morth. 
June 1—— 
Chain store tax due. 
June 10—— 
Barrel tax on beer due. 
Bus mileage report and tax due. 
Gasoline and oil inspection report due from 
carriers. 
June 20—— 
Gasoline tax report and payment due trom 
distributors. 
Mileage tax returns and payment due from 
freight carriers. 


TEXAS 
June 15—— 
Oleomargarine dealers’ reports and taxes due. 
June 20—— 
Gasoline tax report and payment due. 
June 25—— 
Carbon black production tax report and pay- 
ment due. 
Natural gas production tax report and pay- 
ment due. 
Oil production tax reports and payment due. 
Prizes and awards of theatres tax report and 
payment due. 


UTAH 
June 1—— 
Mining occupation tax due. 
June 10—— 
Gasoline tax report due from carriers, 
Liquor licensee’s reports due, 
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June 15—— 
Excise (income) tax (second installment) due. 
Gasoline tax report and payment due from 
distributors and retailers. 
June 30 
Cigarette licenses expire. 


VERMONT 
June 10— 
Alcoholic beverage tax reports and payment 
due. 
June 15 
Electric light and power companies’ reports 
and taxes due. 
June 30-—— 
Gasoline tax reports and payment due. 


VIRGINIA 
June 1 
Bank share tax due. 
Corporation income tax due. 
Individual income tax returns due. 
Information returns due. 
Intangibles property tax due. 
Tangibles property tax due. 
June 10—— 
Beer dealers, bottlers and manufacturers re- 
port due. 
June 20 
Gasoline tax reports and payment due. 


WASHINGTON 
June 10 
Brewers and manufacturers of malt products 
—reports due. 
June 15. 
Butter substitutes reports and payment due. 
Gasoline tax reports and payment due. 


WEST VIRGINIA 
June 1 

Property 

June 10 
Alcoholic 

due. 

June 15 
Sales tax 
June 30—— 
Gasoline tax reports and payment due. 


tax (second installment) delinquent. 


beverage tax reports and payment 


reports and payment due. 


WISCONSIN 
June 10—— 
Alcoholic beverage tax reports due. 
June 15—— 
Express, sleeping car, railroad and telegraph 
companies’ property taxes due. 
June 20. 


Gasoline tax reports and payment due. 


WYOMING 

June 10—— 

Gasoline tax reports due from carriers. 
June 15 

Gasoline tax reports and payment due 

Sales tax reports and payment due. 

Use tax reports and payment due. 
June 20—— 


Motor carrier’s tax and reports due. 


FEDERAL TAX CALENDAR 


June, 1939 
June 15—— 
Corporation income tax and excess-profits tax 
return due for fiscal year ended March 31. 
Form 1120, 
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June 15 continued—— 

Entire income-excess profits tax or first quar- 
terly payment thereof due on returns for 
fiscal year ended March 31, due to be filed 
by June 15. Forms 1040, 1041, 1120, 1120H 
and 1120L. 

Entire income tax or first and second quar- 
terly installments due under general exten- 
sion on returns (citizens abroad, etc.) for 
calendar year 1938, with interest at 6% from 
March 15 on first installment. Form 1040 
or 1120. 


Entire income tax or first quarterly install- 
ment thereof due on returns of nonresidents 
for calendar year 1938. Forms 1040 and 
1120NB. 

Fiduciary income tax return due for fiscal 
year ended March 31. Form 1041. 


Foreign partnership return of income due by 
general extension for calendar year ended 
1938. Form 1065. 

Individual income tax return due by general 
extension for calendar year 1938 in case of 


June 15 continued—— 


sessions. 


residents. 


March 31, 1938. 


1120L. 


companies due. 


1040B. 


1120NB. 


TAX ES— The Tax Magazine 


whose books and records are abroad or 
whose principal income is from U. S. pos- 


Last day to file income tax returns of non- 


Last quarterly income tax payment due on 
returns of nonresidents for fiscal year ended 
Forms 1040B and 1120NB. 
Life insurance company income tax return 
due for fiscal year ended March 31. 


Monthly information return of stockholders 
and directors of foreign personal holding 

Form 957. 

Nonresident allen individual income tax re- 
turn due for calendar year 1938, 


Nonresident allen individual income tax re- | June 30—— 
turn due (no U. S. business or office) for 
calendar year 1938. 

Nonresident foreign corporation income tax 
return due for calendar year 1938. 


Form 1040NB. 








May, 1939 







June 15 continued—— 

Second quarterly income-excess profits tax 

payment due for calendar year 1938. Forms 
1040, 1041, 1120, 1120H and 1120L. 


Second quarterly income tax payment due on 
returns of nonresidents for fiscal year endeq 
September 30. Forms 1040B and 1120NB, 


Stockbrokers’ monthly return of stamp ac. 
count due for May. Form 838. 


Third quarterly income-excess profits tax pay- 
ment due for fiscal year ended September 39. 
Forms 1040, 1041, 1120, 1120H and 1120L, 


June 20—— 
Monthly information return of ownership cer. 
tificates and tax at source on bonds due for 
May. Form 1012. 


Form 


Form 


Admissions, dues and safe deposit box rentals 
tax due for May. Form 729. 

Excise tax on electrical energy, telegraph and 
telephone facilities and transportation of oi! 


— by pipe line due for May. Form 727. 


American citizens abroad. Form 1040. 


Individual income tax return due for fiscal 
year ended March 31. Form 1040. 


Last day to file annual returns of tax to be 
paid at source by Canadian withholding 
agents, under general extension. 


Last day to file, by general extension, income 
tax returns of citizens abroad, all other for- 
eign corporations and domestic corporations 



























































Partnership return of income due for fiscal 
year ended March 31. Form 1065. 

Personal holding company returns due for 
fiscal year ended March 31. Form 1120H. 

Resident foreign corporations and domestic 
corporations with business and books abroad 
or principal income from U. S. possessions 932 


—returns due for calendar year 1938 by Sugar (manufactured) 
general extension. Form 1120. Form 1 (Sugar). 


May. Form 726. 


May. Form 728. 


Manufacturer’s excise tax on lubricating oils, 
fancy wooden matches and gasoline due for 


Manufacturer’s excise taxes on sales due for 
Processing tax on oils due for May. 


tax due for 






















Two Tax Classics 


MINIMIZING DEATH 
TAXES 


By C. Morton WINs tow, C. P. A. 


Now in the third large printing, third edi- 
tion, is this timely study of the exemptions and 
alternatives of taxation under inheritance, es- 
tate, and gift tax statutes. 


Tax Men turn to Winslow for new light on 
the prospective shrinkage of capital by estate 
and inheritance taxes, and for practical yard- 
sticks to measure the problems created by 
these taxes. 


With its helpful charts, graphs, and tables, 


this timely study is invaluable in the formula- 
tion of estate plans under present high tax laws. 







144 pages, 6x9, heavy paper covers 
Price, $1 per copy 
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INTRODUCTION TO 
FEDERAL TAXATION 


By Georce T,. ALTMAN 





The second edition, revised and enlarged, of 
this popular title outlines the fundamental prin- 
ciples underlying federal taxation, as exempli- 
fied in the income, capital stock, excess profits, 
gift, estate, and other taxes. All changes 
effected by the 1938 Revenue Act are reflected. 


Built for practical use, theoretical diseussions 
are avoided. Instead, decisive opinions of the 
Supreme Court itself guide the discussion on 
the nature, scope, and limitations of taxation 
by the federal government. Replete with illus- 
trative examples and explanatory calculations. 


256 pages, 6 x 9, fabrikoid 
Price, $2 per copy 


NEw YORK 
EMPIRE STATE BLDG. 
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PENDING 


ARIZONA 


The 1939 Regular Session of the Legis- 

lature adjourned sine die March 13. The 
following are approvals heretofore un- 
reported: 


Approvals 


Alcoholic Beverages.—S. B. No. 154 in- 
creases dealers’ license fees. Chapter 64. 


Property Tax.—S. B. No. 129 provides 
foran optional method of paying delinquent 
taxes prior to November, 1938 in 20 semi- 
annual installments. Chapter 62. 


Travel Bureaus.—S. B. No. 143 regulates 
and provides licenses for travel bureaus. 
Chapter 50. 


ARKANSAS 


The Arkansas Legislature adjourned 
ine die March 9. The following is a final 
list of unreported approvals: 


Approvals 
Alcoholic Beverage Taxes.—S. B. No. 479 
amends paragraphs (a) and (d) of Section 
jof Act 18, L, 1938, : 
and imposes an addi- 
tional tax on the sale 
of spirituous liquor. 


Income Tax.—H. B. 
No. 575 provides for 
the repeal of Section 
14031(2)(e) of Pope’s 
Digest, relating to the 
exemption from taxa- 
tion of the salaries 
of federal officers and 
employees. Repeal is 
contingent on new 
iederal legislation. 


_Motor Vehicle Reg- 
istration.—S. B. No. 
69 requires the issu- 
ance of certificates of 
title for motor ve- 
ticles, trailers and 
semi-trailers, and im- 
Poses fees therefor. 

H. B. No. 487 fixes 
the license fee for 
motor vehicles trans- 
Porting persons for 
‘ire under permits 
i border cities. 


Jurisdiction 
Alabama 


Arizona 
Arkansas . 


California 
Colorado 
Connecticut 
Delaware 


Florida 
Georgia 
Idaho 
Illinois 


Indiana 


Massachusetts 
Michigan 
Minnesota 
Missouri 
Montana 


Alabama (ist Sp.)..Mar. 16 
J 


* Recessed March 14 to July 18. 


oT 








NDER the above heading, report will 

be made of the introduction of, and 
action taken on, state tax legislation of 
importance to business interests. This 
section will be confined to pending bills 
in state legislatures, and the final report 
will be that of enactment, when the bill is 
listed under the caption “approvals.” This 
feature is made possible through the facili- 
ties of the Commerce Clearing House 
Legislative Reporting Department, which 
furnishes a twenty-four hour reporting 
service on all subjects for all states. A 
copy of the text of any bill reported may 
be obtained for a service charge of one 
dollar. 





Property Taxes.—S. B. No. 27 limits the 
time in which delinquent tax foreclosure 
suits may be brought by improvement dis- 
tricts. 


Calendar of 1939 Legislative Sessions 


Date of 
Date of Adjourn- 
Meeting 


Jan. 10 


Jurisdiction 
Nebraska 
Nevada 


New Jersey 


New Mexico 

New York 

North Carolina .... 
North Dakota 


Op weed ©” 


_ 


Rhode Island 
South Carolina .... 
South Dakota 
Tennessee 


West Virginia ..... 
Wisconsin 
Wyoming 


Rh Wt ee POON FNM 
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Jan. 
New Hampshire....Jan. 4 


TEATAX LEGISLATION 





S. B. No. 105 provides for a review of 
assessments of benefits in drainage and levee 
districts. 

S. B. No. 315 authorizes improvement 
districts to foreclose on delinquent lands 
for nonpayment of taxes. 


CALIFORNIA 
Introductions 


Small Loan Brokers.—S. B. No. 447 
places small loan brokers under strict state 
control and requires licensing and bonding. 


Use Fuel Tax.—A. B. No. 2593 amends 
the Use Fuel Tax Act of 1937, relating to the 
determination of tax due, refunds of the tax 
and cancellation of erroneous determina- 


tions. To Revenue and Taxation Com- 
mittee. 
CONNECTICUT 
Introduction 


Business Corporations Tax.—S. B. No. 
978 relates to the minimum tax upon 
banking and miscel- 
laneous corporations. 


Property Taxes.— 
H. B. No. 330 provides 
for the exemption 
from taxation of cer- 
tain erected buildings 
and improvements, 


Approvals 
Date of Gasoline Tax. — 
a Adjourn- S. B. No. 800 relates 
iS to the location of 
” 46 gasoline stations and 
requires a certificate 
10 of approval of local 
10 . authorities. 
; Motor Vehicle Reg- 
3 istration.—H. B. No. 
2 36 concerns the regu- 
3 lation of the opera- 
9 tion of motor vehicles 
3 by nonresidents. 
3 
10 
3 
2 DELAWARE 
° Introduction 
4 
9 


_— — 
onr 
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May, 1939 


Income Tax.—H. B. No. 392 includes 
within the term “gross income” the salaries 
of federal employees and income from ob- 
jigations of the federal government. 


Property Tax.—S. B. No. 90 extends for 
wo years the provisions relating to tax 
vies where a deficiency is apparent. 

S$. B. No. 440 authorizes cities of 23,000 
geople or less to levy taxes in order to 
create an industrial fund for securing fac- 
tories. 

S. B. No. 428 authorizes levies for the 
purpose Of providing funds with which to 
jay the principal and semi-annual interest 
on the soldiers’ compensation bonds. 

H. B. No. 187 authorizes a levy of not to 
exceed 2.3 mills in counties where election 
expenses are paid by the county. 

H. B. No. 283 authorizes tax levies in 
certain counties for the purpose of building 
jails. 

H. B. No. 453 increases the tax limitation 
for library purposes in first class cities from 
4mill to .5 mill. 


Sales Tax.—H. B. No. 121 repeals the 
provision relating to collection of the tax 
by means of tokens and provides for retail- 
ers’: agreements and Tax Commission regu- 
lation instead. 


MAINE 


The Maine Legislature adjourned sine die 
on April 21. The following bills have be- 
come law: 


Approvals 


Alcoholic Beverages.—H. B. No. 1739 
provides that citizens only shall be licensed 
to retail liquor. 

H. B. No. 1741 provides means of appeal 
for those refused liquor licenses. 

H. B. No. 1742 abolishes seasonal liquor 
licenses. 

H. B. No. 2118 relates to part-time malt 
liquor licenses. 


Inheritance Taxes.—S. B. No. 259 ex- 
empts from inheritance tax, legacies to 
beneficial organizations. 


H. B. No. 2056 relates to the assessment 
of inheritance taxes. 


Insurance Companies.—H. B. No. 1864 
provides for the payment of a filing fee for 
statements of foreign insurance companies. 


Motor Vehicles.—H. B. No. 1929 relates 
lo registration fees of motor vehicles. 

H. B. No. 1959 relates to the operation 
of busses, 


H. B. No. 1997 relates to registration fees 
tobe paid for registration of funeral coaches 
and hearses. 


Property Taxes—H. B. No. 1835 pro- 
vides for the taxation of radios. 


MARYLAND 


The Maryland Legislature adjourned on 
April 3, and the following bills have been 
approved: 


Approvals 


General Revenue Act.—S. B. No. 96 is a 
general revenue act amending the income, 
document recording, alcoholic beverage, 
Property, cosmetics, insurance, etc. taxes. | 


PENDING STATE TAX LEGISLATION 


Property Taxes—S. B. No. 3 amends 
Sec. 245A, Art. 13 of the Public Local Laws 
relative to payment of taxes before trans- 
fers of property are made. 

S. B. No. 184 provides for the creation of 
a department of assessment in Anne Arun- 
del County and relates to the assessment of 
property and taxes in that county. 

S. B. No. 262 provides for the increase of 
tax levy for incorporated fire companies of 
Talbot County. 

S. B. No. 286 provides for the adjustment 
of State, county and municipal taxes in sales 
of real estate and personal property by 
trustees, mortgagees, receivers, etc. 


MASSACHUSETTS 


Introductions 


Corporation Excise Tax.—H. B. No. 2071 
relates to the taxation of corporations in- 
terested in ships and vessels. To Ways and 
Means Committee. 


Property Taxes.—H. B. No. 2115 relates 
to payment of interest on local taxes and 
making certain corrective changes with re- 
spect to collection of such taxes. 

H. B. No. 2121 relates to postponement 
of time for sending out tax bills by munic- 
ipalities. To Municipal Finance Com- 
mittee. 


Approval 


Alcoholic Beverages—H. B. No. 2063 
provides that not more than one applica- 
tion for a license for the retail sale of 
alcoholic beverages to be exercised on the 
same premises during the same license year 
shall be received. Chapter 92. 


MICHIGAN 


Introductions 


Automobile Weight Tax.—H. B. No. 541 
reduces the weight tax on motor vehicles. 

S. B. No. 320 repeals the motor vehicle 
weight tax law. 


Crude Oil Tax.—H. B. No. 576 amends 
the gasoline tax law by including crude oil 
in term “gasoline”, 


Delinquent Taxes.—S. B. No. 245 pro- 
vides that cities and villages may collect 
delinquent taxes through the power of fore- 
closure on assessment liens. 


Estate Tax.—S. B. No. 286 provides for 
the taxation of estates of 
decedents. 


Finance Companies. — 
S. B. No. 346 imposes a 
3% tax on the gross in- 
come of finance compa- 
nies. 


Gasoline Tax.—S. B. 
No. 391 levies a gasoline 
tax of 5¢ per gallon on 
fuel used in Diesel engines. 

H. B. No. 517 increases 
the gasoline tax to 5¢ per 
gallon. 


Gift Tax—S. B. No. 
432 imposes a specific gift 
tax beginning July 1, 1939. 

Gross Income Tax.— 
H. B. No. 527 levies a 
gross income tax on indi- 
viduals and fiduciaries. 

Intangible Personal 
Property Tax.—S. B. No. 


t-te aes 
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282 levies a tax on intangible property of 
5% under certain conditions. 

H. B. No. 528 provides for a specific tax 
on ownership of intangible personal 
property. 


Sales Tax.—S. B. No. 301 relates to 
licensing under the Sales Tax Act. 

S. B. No. 427 redefines “sale at retail” for 
sales tax purposes, 

H. B. No. 417 amends the Sales Tax 
generally in sections 1, 4, 4a, 6, 8, 9, 11, 13, 
14, 17, 18 and 19, 

Severance Tax Reductions.—H. B. No. 
507 permits royalty owners, if paying 
severance tax, to deduct 4% tax now im- 
posed. : 


Approvals 


Non-profit Corporations.—S. B. No. 52 
permits reinstatement of charters of non- 
profit corporations, void because of failure 
to file returns and pay fees, upon payment 
of fees and filing of returns by September 
1, 1939. Becomes P. A. No. 5. 


Public Service Commission.—H. B. No. 
108 creates a Public Service Commission 
and abolishes the present Public Utilities 
Commission; transfers all functions of the 
old Commission to the new and gives it 
complete power and jurisdiction to regulate 
all public utilities except those municipally 
owned. 

Reinstatement of Charters.—S. B. No. 4 
permits revival of all corporations whose 
charters have become void because of 
failure to pay fees or file reports, upon pay- 
ment of delinquent fees and filing of reports 
by September 1, 1939. Becomes P. A. 1. 

Sales Tax—Motor Vehicles—H. B. No. 
178 requires dealers in motor vehicles to 
apply for vehicle registration in the name 
of the purchaser at the time a vehicle is 
sold, and at the same time pay to the Sec- 
— of State the sale tax due upon the 
sale. ' 


MINNESOTA 


The Minnesota Legislature adjourned on 
April 18. Following are a list of bills 
approved: 


Approvals 


Gasoline Tax.—H. B. No. 505 which ex- 
empts farm tractor fuel from the gasoline 
tax was approved March 31, 1939 and is 
now Ch. 114, L. 1939. 


—cncrMckastMeniasth 
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Money and Credits.—H. B. No. 409 which 
redefines the term “credits” was approved 
April 1, 1939, and is now Ch. 126, L. 1939. 

H. B. No. 419 which redefines the term 
“credits” was approved April 1, 1939, and 
is now Ch. 127, L. 1939. 


MISSOURI 


Introductions 


Income Tax—Exemption.—S. B. No. 354 
exempts expenses paid for personal or pro- 
fessional services from the income tax. 


Sales Tax Injunctions—H. B. No. 664 
prohibits any action against city, town or 
village to enjoin tax levied under Sales Tax 


Act of 1937 or Emergency Revenue Act of 
1935. 


Approvals 


Alcoholic Beverages——H. B. No. 164 
revises the law relating to licensing the manu- 
facture, sale and transportation of intoxicat- 
ing liquor. 


Beer—Non-intoxicating.—H. B. No. 165 
revises the law relative to licensing of 
brewing, manufacturing and selling of non- 
intoxicating beer. 


Sale of Alcoholic Beverages Manufac- 
tured Outside State.—H. B. No. 55 repeals 
the law discriminating against the sale of 
imported alcoholic beverages. 


MONTANA 


The Montana legislature adjourned sine 
die on March2. The following are laws ap- 
proved by the Governor and not previously 
listed: 

Approvals 


Motor Vehicle Registration.—S. B. No. 
139 authorizes the Registrar of Motor 
Vehicles to enter into reciprocal agreements 
providing that foreign registered and li- 
censed motor vehicles, trailers and semi- 
trailers may be operated on the highways 
of Montana without the necessity of regis- 
tration or licensing in Montana when such 
privilege is extended to the motor vehicles, 
trailers and semi-trailers of Montana by the 
laws of such other country, state or terri- 
tory. Motor trucks are excluded from the 
operation of the Act. 


Payments by Federal Government in 
Lieu of Taxes.—H. B. No. 345 and H. B. 
No. 346 are companion measures authoriz- 
ing the state, its counties and subdivisions 
to take advantage of federal legislation per- 
mitting the United States to enter into 
agreements with the various states to pay 
for services by the state in lieu of taxes 
lost by the state because of the taking over 
by the Federal Government of real property 
of the state for the purpose of resettlement 
or rural rehabilitation projects. 


Property Taxes.—H. B. No. 273 author- 
izes the State of Montana to become indebted 
in the sum of $500,000 in excess of the consti- 
tutional limitation for indebtedness and pro- 
vides for the issuance of bonds in a sum not 
to exceed $500,000 for the purpose of making 
necessary improvements at the Montana 
State Insane Asylum and further provides 
for the levy of an annual ad valorem tax 
sufficient to pay the principal and interest on 
such bonds. Such tax, however, is not 
to exceed % mill per annum. This law is 
subject to referendum at the general elec- 
tion to be held in November 1940. 
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Validation of Tax Deeds.—S. B. No. 142 


provides that any tax deed heretofore is- 


sued shall not be held invalid by reason of 


any defect in its form, substance, or amount 


stated to be due in the notice of application 


for tax deed. 


NEBRASKA 


Introduction 


Administration.—L. B. No. 508 provides 


for general enforcement of the state taxa- 
tion laws. To Revenue Committee. 


Approvals 


Alcoholic Beverages.—L. B. No. 52 ex- 


empts from taxation wine sold to non- 
beverage users. 


Gasoline Tax.—L. B. No. 483 provides 


that refineries, pipe lines and _ barge 
terminals shall not be considered dealers 
for fuel taxing purposes. 


Insurance Companies.—L. B. No. 59 taxes 


all insurance companies for the benefit of 
voluntary fire departments. 


Motor Vehicles.—L. B. No. 109 increases 


from $3 to $5 the fee for duplicate license 
numbers furnished to automobile dealers. 


Relief Levy.—L. B. No. 15 authorizes 


counties and municipalities to levy a half- 
mill tax for the next two years for relief 
purposes. 


Tax Limitation—L. B. No. 23 limits 
county taxes to budget specifications except 
for mothers’ pensions. 


Valuation—L. B. No. 214 attempts to 


stabilize the basis for the actual value of 
tangible property. 


NEVADA 
The Nevada Legislature adjourned sine 


die March 16. The following bills have been 
approved: 


Approvals 


Diesel Oil.—S. B. No. 83 imposes a tax 
of 5¢ per gallon on Diesel oil used in auto- 
mobiles. 


Motor Vehicle Registration—S. B. No. 
141 amends the act licensing motor vehicles. 


Property Taxes.—S. B. No. 121 amends 
the Act providing for assessment and taxa- 
tion of mines. 

H. J. R. No. 6 proposes an amendment to 
the constitution relating to a uniform and 
equal rate of assessment and taxation. 

H. B. No. 124 amends the Act relating to 
public revenue, creating the Nevada Tax 
Commission and the State Board of Equal- 
ization. 

H. B. No 191 relates to the establishing 
of schools and to a county and district tax 
for their support. 

H. B. No, 193 relates to high schools and 
a general district tax for their support. 

H. B. No. 254 fixes the state general prop- 


erty tax levy at 58 cents on each $100 of 


taxable property. 
. B. No. 280 relates to a bond issue by 

the City of Yerington and the levy of a 
special tax to retire the bonds. 

H. B. No. 304 levies a tax of 84/100 of 
1 cent per $100 of taxable property for a 
university gymnasium. 

H. B. No. 305 levies a tax of % of 1 cent 
on each $100 of taxable property for an 
engineering building at the University. 
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NEW HAMPSHIRE 


Introductions 


Registration of Motor Vehicles.—s, p 
No. 43, relates to the registration of cer. 
tain motor vehicles. 

Timber Taxation.—H. B. No. 316, pro. 
vides for regulating the taxation of timber 
blown down by the hurricane of September 
21, 1938. 

Tobacco Products Tax.—H. B. No. 398 
eliminates State direct tax on real estate 
by general tax of 15% on retail sales price 
of all tobacco products. 


Approvals 


Assessment.—H. B. No. 
assessment. 


County Taxes.—S. B. No. 20, relates to 
payment of county taxes. 

Insurance Premium Tax.—H. B. No. 127, 
provides for assessing 2% tax on gross 
premiums of foreign insurance companies, 

Motor Vehicle Registration.—H. B. No, 
106, relates to registration fees of vehicles 
carrying special equipment. 

S. B. No. 7, relates to registration of 
motor vehicles. 


138 relates to 


NEW JERSEY 


Introductions 


Gasoline.—S. B. No. 316 exempts the 
State and municipalities from the payment 
of motor fuel tax. To Taxation Committee. 

Motor Vehicles.—S. B. No. 308 relates to 
issuance of permits for overloaded vehicles. 
To Judiciary Committee. 

Property Taxes.—S. B. No. 304 authorizes 
the settlement of delinquent railroad taxes 
on a basis of 75%. To Calendar Con- 
mittee. 

A. B. No. 503 permits municipalities to 
extend the payment of delinquent taxes 
over a period of five years from August l, 
1939 and permits redemption of properties 
heretofore sold. To Municipalities Com- 
mittee. 

Approval 


Property Taxes.—A. B. No. 339 extends 
to July 30, 1939 the time for computing 
the average rate of taxation by the State 
Tax Commissioner. 


NEW MEXICO 


The following are additional approvals 
since the adjournment of the New Mexico 
Legislature on March 10: 


Approvals 


Alcoholic Beverage Taxes.—H. B. No. 
155 provides for a new Alcoholic Beverage 
Tax Law. This Bill becomes Ch. 226. 
Document Recording Tax.—H. B. No. 
292 provides for a tax on document record- 
ing. This Bill becomes Ch. 112. 

Income Tax.—S. B. No. 79 amends the 
Net Income Tax Law relative to taxation 
of salaries of municipal employees, exemp- 
tions of nonresident individuals, corporate 
taxpayers, etc., deductions for interest on 
obligations of other states, etc. This Bill 
becomes Ch. 176. 

Property Taxes.—H. B. No. 27 provides 
for a moratorium on delinquent property 
taxes until October 1, 1939, providing 19 
taxes are paid. This Bill becomes Ch. 207. 
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H. B. No. 177 provides that district courts 
may sell certain property for special as- 
gssment liens. This Bill becomes Ch. 86. 
H. B. No. 295 provides that county treas- 
yrers must deliver tax deeds to the State 
Tax Commission. This Bill becomes Ch. 


206. 































NEW YORK 


Introductions 


Broadcasting and Motion Picture Rights. 
-A. B. No. 2124 and S. B. No. 1659 pro- 
vide for a 5% tax on gross income from 
admission tickets and from sale of broad- 
casting and motion picture rights. 


Delinquent Taxes.—A. B. No. 2084 and 
§.B. No. 1582 relate to collection of delin- 
quent taxes and foreclosure of tax liens by 
actions in rem. 

Franchise Tax Reports.—A. B. No. 2125 
and S. B. No. 1753 permit the state tax 
commission to furnish the federal govern- 
ment confidential franchise tax reports for 
certiorari or condemnation proceedings. 

Income Tax.—A. B. No. 2239 and S. B. 
No. 1778 define gross income to include 
salaries, wages and other compensation re- 
ceived from U. S. by officials or employees. 
Not to apply prior to Jan. 1, 1939 if state 
oficials given like immunity by U. S. 

Insurance Companies Gross Premiums 
Tax—A. B. No. 2083 increases franchise 
tax on gross direct premiums of insurance 
companies over $2,000,000. Rate to be from 
14% to 3% instead of present 134% rate. 

Tobacco Tax.—S. B. No. 1604 imposes 
a stamp tax on tobacco and _ tobacco 
products. 


Unincorporated Business Tax.—A. B. No. 
2171 and S. B. No. 1698 relate to definition 
of gross income. 

S. B. No. 1706 excludes from definition 
of “unincorporated business” an entity the 
members of which are taxable under Art. 
9, 9A, 9B, 9C, Tax Law. 


Approvals 


Cancellation or Compromise of Certain 
Unpaid Taxes.—S. B. No. 699 authorizes 
county Boards of Tax Arrears to examine 
all cases where county, town or village 
shall have acquired a tax lien or tax sale 
certificate prior to January 1, 1939, instead 
of January 1, 1935 as heretofore. Becomes 
Chapter 122. 


_Capital Deductions.—S. B. No. 876 de- 
ines the term “capital deductions” for the 
purpose of computing the tax on net capital 
gain. Approved and effective March 24, 
1939, applicable to returns for any taxable 
year commencing on or after October 1, 
1937. Becomes Chapter 120. 

Capital Losses.—S. B. No. 875 amplifies 
the deductions permitted under this law to 
include capital losses incurred in trade or 
usiness and not compensated for by in- 
_ or otherwise. Becomes Chapter 

































































Exemption from Local Taxation—Im- 
provements and Alterations.—S. B. No. 684 
authorizes New York City to exempt the 
INcrease in value of real property due to 
alterations or improvements if completed 


ay January 25, 1941. Becomes Chap- 
ter 118. 








authorizes actions to foreclose tax liens to 


court. Becomes Chapter 122. 





sine die April 4. The following bills have 
become law: 


Foreclosure of Tax Liens.—S. B. No. 700 


brought in either county court or supreme 


PENDING STATE TAX LEGISLATION 


NORTH CAROLINA 
The North Carolina Legislature adjourned 
















Approvals 


Alexander County.—H. B. No. 597 re- 
lates to the collection of delinquent taxes 
in Alexander county. 


Carteret County.—H. B. No. 613 relates 
to the collection of taxes and assessments 
in Carteret County and its subdivisions. 


Gaston County.—H. B. No. 512 classifies 
cotton for taxation in Gaston County. 

Gates County.—H. B. No. 557 provides 
for the revaluation of all property subject 
to taxation in Gates County. 

General Revenue Act.—H. B. No. 13 en- 
acts the General Revenue Act which includes 
franchise, income, sales and use taxes as 
well as business license taxes and inherit- 
ance taxes. The tax on chain stores has 
been increased. A new 3% use tax is en- 
acted. 

Iredell County.—S. B. No. 363 relates to 
the classification for taxation of property 
in Iredell County. 


Lincoln County—H. B. No. 644 au- 
thorizes the revaluation of real property for 
tax purposes in Lincoln County. 

Machinery Act.—H. B. No. 45 provides 
for the listing and valuation of real and 
personal property at true monetary value 
and taxation on a uniform ad valorem basis. 


Mecklenburg County.—H. B. No. 586 
provides a special annual tax levy for 
Mecklenburg County for the maintenance 
and support of public libraries. 


Oleomargarine.—S. B. No. 349 amends 
Ch. 229, Laws 1931 relative to the manufac- 
ture and sale of oleomargarine. 


Property Taxes.—H. B. No. 247 author- 
izes the creation of school districts, issu- 
ance of school building bonds and notes 
in behalf of school districts having special 
bond tax units, and the levy of taxes within 
such districts and units for the payment 
of the principal and interest of such bonds 
and notes. 

H. B. No. 448 amends Ch. 599, Laws of 
1935 relating to the issuance of school 
building bonds and the levying of a tax to 
pay for such bonds. 

H. B. No. 647 amends Ch. 126, Laws 1935, 
being an Act providing for an extension 
of assessment. 

H. B. No. 786 permits the Governor and 
the Council of the State to settle, adjust, 
or compromise any claims for taxes which 
the State may have against any of the 
counties of the State. 


Pure Seed License Tax.—H. B. No. 5 
amends the Pure Seed Laws by providing 
that retailers whose gross sales are not 
exceeding $100 annually shall pay an an- 
nual license tax of $1.00 for conducting 
such business. 

Revenue Act Corrections—H. B. No. 
1014 amends the Revenue Act for inci- 
dental corrections. 


Sales Tax.—S. B. No. 394 provides that 


form and that the Commissioner of Reve- 
nue may make rules and regulations requiring 
merchants to use tokens or stamps. 


collection of the sales tax shall be uni- 


School Tax.—S. B. No. 298 authorizes 
the issuance of school bonds in behalf of 
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school districts and special bond tax units 
and levy of taxes within such districts and 
units for payment. 

Scrap Tobacco.—S. B. No. 216 repeals 
Ch. 414, Laws 1937, imposing a tax on 
dealers in scrap tobacco. 


Tourists’ Camps.—H. B. No. 102 licenses 
and regulates the operation of cabin camps, 
tourist camps, public dance halls and 
tourist homes. 


OHIO 


‘Introduction 


Assessment.—S. B. No. 273 establishes a 
uniform assessment and collection of cer- 
tain taxes when delinquent. 


Approvals 


Cigarette Tax.—S. B. No. 102 imposes a 
tax on use, consumption, or storage for 
consumption of all cigarettes at the same 
rate of tax as prevails in the existing 
Cigarette Tax Law. 

Delinquent Taxes.—S. B. No. 3 reenacts 
the Whittemore Act in substantially the 
same form as in previous years but with 
regard to collection of taxes delinquent 
prior to 1937. 

Use Tax.—S. B. No. 45 amends Secs. 
5546-26 and 5546-46, G. C., thereby provid- 
ing for distribution of the funds collected 
under the Use Tax Law. 


OKLAHOMA 


Introductions 


Alcoholic Beverages.—H. B. No. 594 pro- 
vides for an appeal from the ruling of the 
county judge in the granting or revocation 
of a beer license. 


Franchise Tax.—H. B. No. 574 relates 
to the franchise tax. To Revenue and Taxa- 
tion Committee. 


Income Tax.—H. B. No. 603 repeals fed- 
eral employees’ salary tax exemption. To 
Calendar Committee. 


Inheritance Tax.—H. B. No. 581 relates 
to inheritance tax. 


Motor Vehicles.—H. B. No. 544 levies an 


excise tax on vehicles. 


Property Taxes.—S. B. No. 236 relates to 
delinquent personal taxes and the collection 
thereof. 

S. B. No. 249 provides for waiving in- 
terest, penalties and costs on delinquent 
taxes if paid before December 1, 1939. To 
Revenue and Taxation Committee. 

H. B. No. 432 fixes the maximum and 
minimum ad valorem tax levies which the 
county excise board shall or may make. 
To City, Town and County Government 
Committee. 

H. B. No. 566 repeals Sec. 12669, Okla. 
Stats., relating to ad valorem tax levies. 
To Calendar Committee. 

H. B. No. 567 repeals Secs. 12670 and 
12671, Okla. Stats., relating to 1923-1924 
tax levies. To Calendar Committee. 

H. B. No. 568 repeals the statutes au- 
thorizing the levy of ad valorem taxes for 
state purposes. To Calendar Committee. 

H. B. No. 601 fixes a taxable situs for 
bonds and notes secured by chattel mort- 
gage. To Retrenchment and Reform Com- 
mittee. 

H. B. No. 606 regulates taxation of in- 
tangible personal property. To Calendar 
Committee. 
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Utilities—H. B. No. 573 relates to the 
taxation of freight cars belonging to others 
than public service companies. To Calen- 
dar Committee. 


Approval 


Taxation Generally.—H. B. No. 272 pro- 
vides that no tax refunds will be made un- 
der either Arts. 12 or 15, Ch. 66, Laws of 
1937. 


OREGON 


The Oregon Legislature adjourned on 
March 15. The following bills have been 
approved by the Governor: 


Approvals 


Corporations.—H. B. No. 35 relating to 
the service of process on nonresident and 
foreign corporations was approved March 
27, 1939. 

S. B. No. 74 which provides for the 
service of process on corporations was ap- 
proved February 6, 1939. 

S. B. No. 426 which provides for the 
licensing of Lying-In Hospitals was ap- 
proved March 27, 1939. 

S. B. No. 442 relating to unclaimed liqui- 
dating dividends and other credits of cor- 
porations, the affairs of which have been 
wound up, was approved March 15, 1939. 


Gasoline Tax.—S. B. No. 131 relating to 
the refund of taxes on motor fuel used in 
the transportation of rural free delivery 
mail was approved February 18, 1939. 


Income Tax.—H. B. No. 396 relating to 
the amending of the personal income tax 
law was approved March 27, 1939. 

H. B. No. 458 relating to the amending of 
the corporation excise (income) tax law 
was approved March 27, 1939. 

B. No. 545 relating to the time in 
which actions may be brought to recover 
income taxes was approved March 21, 1939. 

Motor Carriers.—S. B. No. 186 relating 


to motor carriers’ permits was approved 
March 8, 1939. 


Property Taxes.—H. B. No. 189 relating 
to the duties of the State Tax Commission 
was approved March 13, 1939. 

H. B. No. 190 relating to the definition of | 
property was approved March 21, 1939. 

S. B. No. 456 relating to the definition of | 
personal property was approved March 21, 
1939, 

H. B. No. 483 relating to the assessment | 
and taxation of property in general was 
approved March 27, 1939. 


PENNSYLVANIA 
Introductions 


Alcoholic Beverage Taxes.—H. B. No. | 
768 amends Clause (b) of Section 201 and | 
Section 415 of, and to add Section 416) 
to Pennsylvania Liquor Control Act to pro- | 
vide for the licensing of wine importers, 
fixing a $100 license fee. To Liquor Con- | 
trol Committee. 

H. B. No. 847 amends Article 5 of Liquor 
Control Act of 1933 (Public Laws 15) to 
permit licenses to be issued to and sales 
to be made by bona fide and well estab- 
lished fraternal organizations in local op- 
tion areas. 

H. B. No. 1048 further amends Clause (a) 
of Section 407 of Liquor Control Act of 
November 29, 1933 (P. L. 15), to change 
fees for hotel and restaurant liquor licenses 
in certain cases 
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H. B. No. 1080 amends Malt Liquor 
License Law of May 3, 1933 (P. L. 252) 
as re-enacted and amended, to provide for 
the elimination of importing distributors’ 
licenses. To Liquor Control Committee. 


Chain Store Tax.—H. B. No. 746 appro- 
priates $500,000 to Treasury Department to 
refund taxes collected by Commonwealth 
under Store and Theater Act. 


Corporate Net Income Tax.—H. B. No. 
800 provides for the imposition and collec- 
tion of taxes upon gross income derived 
from shares of corporate stock, bonds or 
debentures and mortgages, and requires 
certain corporations to report payments 
and to deduct the amount of the tax from 
any monies due stockholders or bond- 
holders and to pay the tax to the Common- 
wealth. To Ways and Means Committee. 


Crude Oil Tax.—H. B. No. 939 imposes 
a tax of % cent on each barrel of crude 
oil to provide an Oil Conservation Fund 
to be used in administering oil conserva- 
tion. To Ways and Means Committee. 


Mercantile License Tax.—H. B. No. 744 
amends Section 1 of Mercantile License 
Law of May 2, 1899 (P. L. 184) to exempt 
wholesale and retail vendors and dealers 
from such tax on goods, wares and mer- 
chandise sold to the State. To Ways and 
Means Committee. 


Mine Licenses.—H. B. Nos. 1001, 1002, 
1003 and 1004 provide for the licensing and 
regulation of anthracite coal mines. 

H. B. No. 1008 provides for the licensing 
of bituminous coal mines and the issuance, 
revocation or suspension of the licenses, 
and prescribes fees and penalties. 


Motor Vehicle Registration.—H. B. No. 
683 amends Act approved May 1, 1929 
(P. L. 905) by changing motor vehicle 
registration years, fractions of registration 
years and operators’ license year. To Mo- 
tor Vehicles Committee. 

H. B. No. 1014 amends Act of May 1 
1929 (P. L. 905) as amended, to provide 
for and require certain operators to secure 
a commercial operator’s license. To Motor 
Vehicles Committee. 


Personal Property Taxes.—I1. B. No. 748 
amends Section 2 of Intangible Personal 


| Property Tax Law of June 17, 1913 (P. L. 
|507) to fix February 15 as the date for the 


return of county, and city and county taxes. 


H. B. No. 951 further amends Section 1 
and Section 16 to Intangible Personal 
Property Tax Law of 1913 (P. L. 507), 
to impose taxes on additional classes of 
personal property; excludes from taxation 
certain other personal property heretofore 
taxed; and makes such taxes liens. To 
Counties Committee. 


Real Property Taxes.——S. B. No. 276 
authorizes the compromise of delinquent 
taxes on property and the penalties, and 
procedure to follow. To Judiciary General | 
Committee. 

S. B. No. 371 amends Section 524 of | 
Public School Code of May 18, 1911 (P. L 
309) to reduce administrative tax levy in| 
school districts of first class half a mill. | 
To Education Committee. 

H. B. No. 859 validates, revives and ex- | 
tends until first Monday in August, 1939, 
= liens of taxes which expired or became 
ost. 

H. B. No. 879 requires political subdivi- 
sions to refund taxes and license fees 
erroneously and inadvertently paid, and 
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gives right of action against political sub. 
divisions for recovery of such taxes an¢ 
fees on their failure to make refunds. Ty 
Municipal Corporations Committee. 


H. B. No. 895 amends Sec. 402 of Aq 
of May 22, 1933 (P. L. 853) to provide 
method for valuation of real property for 
taxation purposes. 


Approval 


Real Property Taxes.—S. B. No. 79 per. 
mits the county treasurer with the consent 
of the county commissioners or the ap. 
proval of the court to adjourn county 
treasurers’ sales of seated and unseated 
lands for non-payment of taxes in al! 
counties except counties of the first class 
and preserves the lien of all taxes on such 
lands. 


RHODE ISLAND 


Introductions 
Alcoholic Beverage Taxes.—H. B. No. 
831 relates to the regulation of the sale of 
alcoholic beverages. To Special Legislation 
Committee. 


Business Licenses.—H. B. No. 861 pro- 
vides for a state board of examiners of 
electricians in the Department of Labor. To 
Judiciary Committee. 


SOUTH CAROLINA 


Introductions 
Insurance.—S. B. No. 513 levies a tax of 
one half of 1% on net premium receipts 
of all fire insurance companies. 


Property Taxes.—H. B. No. 676 exempts 
from taxation homesteads not exceeding 
$3,000 in value. To Ways and Means. 


Approvals 


Alcoholic Beverage Taxes.—H. B. No 


_| 210 which requires applicants for licenses to 


advertise their intention to make applica- 
tion in a local newspaper, was approved 
March 21, 1939. 


Property Taxes.—H. B. No. 233 which 
exempts manufacturing establishments with 
capital of not less than $25,000 from count) 
taxes for five years from date of establish- 
ment was approved March 11, 1939. 

H. B. No. 356 which extends the time for 
paying 1938 state, county and school dis- 
trict taxes until June 1, 1939, without addi- 
tional penalty was approved March 24, 
1939. 

H. B. No. 441 which provides the exemp- 
tion from taxation for five years for manu- 
factories locating in either Aiken or Barnwell 
counties was approved April 1, 1939 


SOUTH DAKOTA 


The South Dakota Legislature adjourned 
sine die March 3. The following are ap- 
provals heretofore unreported: 


Approvals 
Alcoholic Beverages.—S. B. No. 190 al 


lows credit for taxes paid on alcohol sub- 
ject to confiscation. 


Corporations.—H. B. No. 90 provides for 
the renewal of corporate existence. 
Homestead Exemption—H. B. No. 2 


provides for the listing of homesteads for 
the purpose of exemption from taxation. 


May 


Incom 
the app< 
Perso! 
juthoriz 
property 
ers fron 


Prope 
for the 
taxes. 

Tax | 
maximw 
central 


The 
March 
and cor 
1939 se 


Inve: 
eS a g! 
cates. 

Utili 
Revent 
tain te 
prior t 
ARLE 


Alc 
crease 
Comn 


Not 
the ne 
Taxat 


Pro 
certai 
throu 
lector 
Comr 

H. 
under 
enue 

H. 
an a 
poses 

H. 

view 
Com: 









130 


al sub. 
Cs and 


is. To 


of Act 
TOvide 
rty for 


79 per- 
onsent 
he ap- 
county 
Seated 
in all 
t class 
n such 


B. No. 
sale of 
islation 


91 pro- 
lers of 
or. To 


tax of 
‘eceipts 


xempts 
-eeding 


>. 


B No 
nses to 
pplica- 
proved 


which 
its with 
county 
rablish- 
ime for 
ol dis- 
it addi- 
‘ch 24, 


exemp- 
manu- 
arnwel! 





May, 1939 


Property Taxes.—S. B. No. 108 amends 
Ch. 10, Title 80, R. S. 1933, relative to de- 
linquent tax payments, tax sales, redemp- 
tion, etc. 

S. B. No. 110 provides for the tax ex- 
emption of household furnishings up to the 
value of $300. 

S. B. No. 119 amends the statute (Sec. 
80-9-2, R. S. 1933) relative to levies for 
school equalization purposes. 

S. B. No. 243 provides for a tax levy for 
development of use of Colorado River water 
in Utah. 

S. B. 299 provides for general tax levies 
for the years 1939 and 1940. 

H. B. No. 74 provides for the tax exemp- 
tion of credit unions, 


Utilities Taxes.—S. B. No. 75 amends Ch. 
64, Laws 1935, relative to fees for the mainte- 
nance of Public Service Commission. 






















Income Tax.—H. B. No. 238 relates to 
he apportionment of income tax funds. 


Personal Property Tax.—S. B. No. 232 
ythorizes partial payment of personal 
sroperty taxes to relieve one of joint own- 
ors from the lien. 


Property Taxes.—S. B. No. 62 provides 
ior the abatement of penalties on real estate 
taxes. 

Tax Levy.—H. B. No. 99 provides for a 
maximum 4-mill tax levy for county or 
sentral high schools. 




















TENNESSEE 


The Tennessee Legislature adjourned 
March 10. The following bills became law 
and complete the list of laws enacted at the 
1939 session: 











Approvals 


Investors’ Syndicates.—S. B. No. 872 lev- 
es a gross receipts tax on investors’ syndi- 
cates. This Bill becomes Ch. 187. 


Utilities—H. B. No. 265 amends the 
Revenue Act relative to the refund of cer- 
ain taxes paid by telephone companies 
prior to the amendment of Item M by Ch. 
12, Laws 1937, Third Special Session. 


VERMONT 


The Vermont Legislature adjourned on 
April 14, and the following bills have been 
approved: 











Approvals 


Advertising Signs—H. B. No. 358, pro- 
vides municipalities may make regulations 
governing advertising signs; changes fee 
from sliding scale to straight rate 214 cents 
per square foot with $1.00 minimum; for- 
bids signs in series. 


Alcoholic Liquor Tax.—H. B. No. 381, in- 
creases spirituous liquor tax from 23 to 25 
cents a pint. 


Assessment and Collection of Taxes.— 
H. B. No. 338, amends Sec. 4382 P. L., re- 
lating to the assessment and collection of 
taxes in incorporated school districts. 


Collection of Taxes—S. B. No. 38, 
amends Secs. 729, 863, 3583 and 8944, P. L., 
relating to collection of taxes in unorganized 
towns and gores. 









TEXAS 


Introductions 


Alcoholic Beverages.—H. B. No. 912 in- 
creases liquor taxes. To Liquor Traffic 
Committee. 


Note Stamp Tax.—H. B. No. 902 amends 
the note stamp tax law. To Revenue and 
Taxation Committee. 


Property Taxes.—S. B. No. 417 permits 
certain cities by resolution to collect taxes 
through the county tax assessor and col- 
lector. To Mining, Irrigation and Drainage 
Committee. 

H. B. No. 887 places airplane carriers 
under the intangible assets tax. To Rev- 
enue and Taxation Committee. 

H. B. No. 927 permits counties to levy 
an ad valorem tax for public health pur- 
poses. To Revenue and Taxation Committee. 

H. B. No. 937 provides a method of re- 


view on tax assessments. To Judiciary 
Committee. 


Sales Tax.—H. B. No. 908 provides for a 
sales tax. To Revenue and Taxation 
Committee. 

H. B. No. 935 levies a selective luxury 
sales tax of 2% of the retail price. To 
Revenue and Taxation Committee. 




















Corporate Franchise—Railroad Property 
Tax Rate—H. B. No. 127, amending Sec. 
959, P. L., relates to the rate of taxes levied 
on railroad property and corporate fran- 
chise and to the time for payment of the 
same. 


Decedents’ Estates.—H. B. No. 79, amends 
Sec. 781 P. L., relating to collection of taxes 
from decedents’ estates. 


Fire Insurance Companies.—H. B. No. 
300, changes base on which tax on fire in- 
surance companies is levied from net pre- 
mium receipts to gross amount of direct 
premiums. 


Liquor Licenses.—H. B. No. 219, relates 
to liquor licenses and payment of taxes. 


Motor Vehicle Registration.—H. B. No. 
246, relates to registration of motor ve- 
hicles owned by nonresidents. 

H. B. No. 356, sets registration fee for 
semi-trailers. 


Personal Property.—H. B. No. 89, pro- 
vides for a tax lien on certain personal 
property set in a grand list and appraised 
for tax purposes. 


Poll, Flood and Old Age Assistance.— 
H. B. No. 126, relating to poll, flood and 
old age assistance taxes, amends Sec. 769, 






















UTAH 


The following are additional laws ap- 
Proved since the adjournment of the Utah 
Legislature on March 9: 













Approvals 


Cigarette Taxes.—H. B. No. 280 amends 
‘ec, 93-1-3, R. S. 1933, relative to bonds of 
ealers in cigarettes and oleomargarine. 


,, Motor Vehicle Registration.—S. B. No. 
“1 provides for special license fees for 
Notor buses used for the transportation of 
‘tudents and instructors. 
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WASHINGTON 


The Washington Legislature adjourned 
sine die March 12. The following are ap- 
provals heretofore unreported: 


Approvals 


Assessment.—H. B. No. 103 authorizes 
a cancellation of, or a reduction in the 
assessment of property which was errone- 
ously assessed. Chapter 16. 


Delinquent Taxes.—S. B. No. 51 author- 
izes installment contracts for the payment 
of delinquent taxes. 


Petroleum.—S. B. No. 227 imposes a tax 
of % of one cent per gallon on petroleum 
products. Chapter 186. 


Revenue Act.—S. B. No. 113 amends and 
corrects the Revenue Act of 1935. 


Taxation.—H. B. No. 80 provides changes 
in the revenue laws so that they will dove- 
tail with other statutes. 


WISCONSIN 


Introductions 


Chain Store Tax.—A. B. No. 548 relates 
to a chain store tax. To Judiciary Com- 
mittee. 


Income Tax.—S. B. No. 340 relates to 
deductions from gross income of banks in 
determining taxable income. To Corpora- 
tion and Taxation Committee. 

A. B. No. 593 relates to an emergency 
surtax on incomes and a privilege dividend 
tax. To Taxation Committee. 


Inheritance Tax.—S. B. No. 321 relates to 
the deductions of inheritance and estate 
taxes imposed by the government in deter- 
mining the clear market value of property 
subject to the inheritance tax. To Corpo- 
ration and Taxation Committee. 

A. B. No. 530 relates to inheritance taxes 
and compromise. To Judiciary Committee. 

Motor Vehicle Registration—S. B. No. 
343 relates to the registration fees of trucks 
and motor transportation. To Highways 
Committee. 

A. B. No. 527 relates to part-year regis- 
tration fees for motor vehicles. To High- 
ways Committee. 

B. No. 587 relates to certain motor 
vehicle registration fees. To Highways 
Committee, 

A. B. No. 589 relates to automobile regis- 
tration. To Highways Committee. 

A. B. No. 598 relates to license fees for 
buses. To Highways Committee. 

A. B. No. 605 relates to exemptions from 
weight taxes on motor carriers. To High- 
ways Committee. 

A. B. No. 613 relates to registration fees 
of trucks and motor transportation. To 
Highways Committee. 


Property Taxes.—S. B. No. 318 relates to 
tax deeds to counties. To Corporation and 
Taxation Committee. 

S. B. No. 336 relates to taxation of im- 
provements on government lands. To Cor- 
poration and Taxation Committee. 

S. B. No. 337 relates to the redemption 
of lands of minors and idiots. To Corpora- 
tion and Taxation Committee. 

S. B. No. 339 relates to the tax exemption 
of Y. M. C. A. and Y. W. C. A. property. 
To Corporation and Taxation Committee. 

A. B. No. 529 relates to a limited exemp- 
tion of owner-occupied homes and other 
real estate. To Judiciary Committee. 
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Federal Subsidies to the States 
in Australia 


(Continued from page 272) 

The two basic criteria of subsidization, called for a 
comparison of the expenditure program of each state 
with a predetermined standard of state expenditure on 
the one hand and the setting up of a standard by 
means of which the relative severity of taxation in 
the claimant and non-claimant states could be 
compared. 


Standard of State Expenditure 


The Commission has approached the first problem, 
that of selecting a standard of state expenditure, by 
seeking an answer to the following questions: Is the 
administration of the claimant states unduly and com- 
paratively extravagant? Is the scale of social services 
provided above or below the standard set by the non- 
claimant states? Has the state made financially ex- 
pensive mistakes in policy? Has the state taken upon 
itself functions that ra # normally be performed by 
local governments, such as road building, thus in- 
creasing its deficit? Does the state make adequate 
charges for the services which it renders to the public 
such as public utility or railroad rates? Does the state 
keep its capital equipment up to the average for state 
governments? The standard of social expenditure 
which the claimant states were allowed was usually 
somewhat below the average to encourage thrift. It 
will be borne in mind that the Commonwealth through 
the Grants Commission does not attempt to dictate 
fiscal policy to the states, although such scrutiny as 
the above comparisons demand cannot help but play 
an important role in modifying expenditure programs. 
However the Federal Government does deny the 
right to the claimants of incurring a large deficit 


through wasteful expenditure at the indirect expense 
of the other states 


Measure of Taxable Capacity 


The record problem called for a comparison of tax- 
able capacity throughout the country and especially 
between claimant and non-claimant states. Scien- 
tifically devised comparisons of taxable capacity in 
different countries have attracted the attention of stu- 
dents on many occasions. If the comparison is be- 
tween the states of a federal unit the basic difficulties 
are mitigated but not entirely removed unless extreme 
conditions of occupational and industrial homogeneity 
are fulfilled. As a check on the relative severity of 
taxation in the claimant, as compared with the non- 
claimant states, a special index of taxable capacity was 
devised. The assessments for federal income tax were 
used to measure the taxable capacity of the upper 
income brackets and were combined with an index 
number of wage rates among male workers to cover 
the earning and tax paying capacity of each state’s 
residents as a whole. The ratio of the state taxes 
collected to this index of taxable capacity provided a 
basis for inter-state comparisons of tax severity. For 
example, if the ratio between state tax collections in 
Victoria and the state tax collections in Tasmania was 
the same as that between the indexes of taxable capac- 









ity in the two states, the severity of taxation in Vic- 
toria and Tasmania would be adjudged equal, and no 
deduction or addition would be made to Tasmania’s 
grant on account of the severity of taxation criterion. 
If after examination local taxation was found to be 
unusually high in a claimant state the amount of the 
federal grant could be reduced under the theory that 
heavier local taxation would, and should, take some 
of the burden off the state government’s shoulders 
and thus allow for a lower state deficit and a smaller 
subsidy. 

By 1937 most commentators had agreed that the 
principle of need had largely supplanted the question 
of disability due to federal policy in determining the 
recommendations of the Commission. The Commis- 
sion has been freely criticized for relying upon budge- 
tary data as a basis for grants and it is true that 
budget deficits do not necessarily reflect the ill-effects 
of harmful federal policy nor are they always indica- 
tive of fiscal need. The basic principle of providing 
for a level of social well-being below which no state 
should be allowed to sink has merit and has been 
accepted outside the Antipodes, but using the most 
prosperous districts to provide that standard is of 
dubious economic and financial soundness. 


Conclusion 


It is not, therefore, the contention of this article that 
the Australians have solved all their fiscal problems 
satisfactorily. The standards laid down both for 
comparing state expenditure and taxable capacity are 
far from accurate measures. Operating in a period of 
depression the practices of the Commission have left 
unanswered problems of procedure when surpluses 
shall have replaced deficits in state finance. For ex- 
ample, if the standard deficit of the non-claimant 
states is replaced with a standard surplus should the 
grants to the claimants afford the latter a comparable 
surplus? Hardly so, on a basis of need, but the Aus- 
tralian viewpoint in summary is that if a state is 
making every possible effort to retrieve its position, 
and still cannot pay its way, it should receive a special 
grant which will enable it to achieve a_ balanced 
budget, or at least to come as near to balance as the 
other states of the federation. 


Wrong Party 


A Certified Public Accountant named Joseph J. 
Klein is now under indictment in New York. He is 
not the well-known Ph.D., of identical name, who 
is past president of the New York State Society of 
C. P. A.’s and a frequent contributor to this magazine. 
We print this to clarify the matter, following the lead 
of New York newspapers. 

* Ok Ox 

A correspondent sends a clipping from the Ironton 
(Ohio) Daily News of March 18. It gives page one 
space to the fact that state sales tax agents had visited 
the town and arrested five merchants, two of whom 
were fined, and the others held for further action. 
Well, what’s interesting about that? Or uncommon: 
Just this. The paper kindly omitted all names, retail 
merchants being actual or potential advertisers. 
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WASHINGTON 


Public Salary Tax Act of 1939 


The Public Salary Tax Act (Public No. 32, Seventy- 
sixth Congress) became law on April 12 upon the 
President’s signature. 

The Act provides for a federal income tax, begin- 
ning January 1, 1939, on the compensation of all 
officers and employees of states and state subdivisions. 
Salaries of federal judges appointed before June 6, 
1932, are also made taxable. These results are ac- 
complished by amendment to Section 22(a), Revenue 
Act of 1938, relating to taxable compensation. Sec- 
tion 116(b), Revenue Act of 1938, exempting the sal- 
aries of teachers in Alaska and Hawaii, is repealed. 
The new Act consents to state taxation of compen- 
sation of federal officers and employees received after 
December 31, 1938. 

Title II provides that there shall be no collection 
of tax on state employees’ compensation received prior 
to January 1, 1939. 

Section 203 provides for refunds in certain cases 
where federal taxes have been collected on state em- 
ployee compensation. 


Additional Field Divisions of 
— Technical Staff 


‘he Treasury Department has announced the es- 
tab te on April 1 of two additional field divi- 
sions of the Technical Staff of the Office of the Com- 
missioner of Internal Revenue—the Western Division, 
embracing the States of Iowa, Nebraska, Missouri, 
Kansas, Wyoming, Colorado, and New Mexico; and 
the Southwestern Division, embracing the States of 
Mississippi, Louisiana, Texas, Arkansas, and Oklahoma. 

This increases to eight the number of zones within 
which, under the decentralization program inaugurated 
last July by Secretary of the Treasury Henry Mor- 
genthau, Ir., and Commissioner of Internal Revenue 
Guy T. Helvering, facilities of the Bureau of Internal 
Revenue will be available locally for the final settle- 
ment of income- and estate-tax cases. The program 
is to be completed by May 1 with the establishment 
of Technical Staff Divisions covering the Middle 
Atlantic and Southern States. 

The Western Division of the Technical Staff will 
maintain local offices at St. Louis and Kansas City, 
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Kansas, Omaha, Nebraska, and 
Denver, Colorado. The Head of the Division will be 
Freeman R. Paulson, who has been employed for 
twenty years in the Bureau of Internal Revenue, 
where he has risen from the ranks to the grade of 
Senior Technical Adviser. The Counsel for the Divi- 
sion will be Rudy P. Hertzog, since 1924 an attorney 
in the legal branch of the revenue service. 

In the Southwestern Division local offices will be 
established at Oklahoma City, Dallas, Houston, and 
New Orleans. This Division will be headed by 
William G. Cullen, who entered the federal revenue 
service in 1919 as an oil and gas valuation engineer. 
James L. Backstrom has been assigned as Division 
Counsel. Mr. Backstrom has a record of 16 years’ 
service in the Bureau of Internal Revenue, including 
13 years in various branches of the office of the Chief 
Counsel. 

Under the new procedure, the investigation of tax 
returns will be conducted by the internal revenue 
agents as heretofore, and upon the completion of such 
an investigation the taxpayer will be notified of any 
adjustments which the law and regulations appear to 
require. The internal revenue agent in charge will 
undertake, by correspondence or conference, to secure 
the taxpayer’s agreement to such adjustments, but if 
the taxpayer finally protests, his case will be referred 
for hearing to the proper division of the Technical 
Staff, instead of to the Bureau at Washington as has 
been done under the old system. 

The Staff Division will accord hearings to the tax- 
payer at the most convenient local office, give full 
consideration to his objections, and make a final ad- 
ministrative determination with respect to all matters 
in dispute, subject only to appeal to the Board of Tax 
Appeals and the Courts. 

The new system has many advantages both to tax- 
payers and to the Government. It will eliminate the 
repetitious steps and protracted delays which it has 
been found impossible to avoid under the old plan of 
concentrated consideration of tax disputes at Wash- 
ington. It will permit prompt action on all contested 
cases at a point near to the taxpayer and to the 
sources of evidence regarding his transactions. It 
will provide an able and impartial administrative body 
to which any taxpayer can have recourse in his own 
community should he wish to contest the findings of 


Missouri, Wichita, 
























































310 


the agency which examined his return in the first 
instance. 

From the results so far achieved, it 1s expected that 
the new plan will generally result not only in great 
convenience to taxpayers, but also in quicker admin- 
istrative decisions and fewer appeals from the Bureau 
of Internal Revenue to the Board of Tax Appeals and 
the Courts. It will be of special benefit to taxpayers 
residing at a distance from Washington, particularly 


those of small means who are financially unable to 
employ counsel. 


New Regulations 102 


The new consolidated returns Regulations 102, pro- 
mulgated as a result of the 1938 Act, were approved 
on March 3, and were released to the public on 
March 7. They are applicable only to railroad cor- 
porations because only they, as defined in the law, are 
permitted to file consolidated returns. 

The principal changes from Regulations 97 under 
the 1936 Act are those necessitated by the new method 
of taxing all corporations in the 1938 Act. Thus 
\rt. 31 of Reg. 102 is substantially changed to reflect 
the method of computing the consolidated dividends 
received credit, the consolidated basic surtax credit, 
the consolidated dividend carry-over, the consolidated 
deficit credit, the consolidated credit relating to the 
payment or retirement of indebtedness, and the con 
solidated net operating loss credit. Art. 37, relating 
to liquidations, contains a new par igraph relating to 
liquidations under Section 112 (b) (7), and Art. 38 
contains new provisions as to basis in the case of 
property acquired in Section 112 (b) (7) liquidations. 


laxes for the Support of Schools 


General property taxes furnish over 70 per cent of 
all tax money for public schools in the United States, 
it was disclosed recently in a report entitled ‘ 
\id and the Tax Problem” 
Committee on Education. 

Wide variations exist, however, between the vari 
ous states in the types of taxes used to support the 
schools. According to a table included in the report, 
the percentage of school funds derived from the gen- 
eral property tax in 1936 was only 8.9 per cent in 
Delaware, but was 100 per cent in New Jersey, Colo- 
rado, Kansas, Nevada, and Oregon. This tax supplies 
over 50 per cent of school funds in all states except 
Delaware and North Carolina. 

For the country as a whole, the sources of school 
tax funds in 1936 were as follows: general property 
tax, 73 per cent; sales and commodity taxes, 11 per 
cent; business taxes, 7 per cent; personal income and 
inheritance taxes, less than 5 per cent; highway taxes, 
slightly over 2 per cent; 


‘|: ‘edeval 
published by the Advisory 


all other taxes, 2 per cent. 

Professor Clarence Heer of the University of North 
Carolina, author of the study, says: 

“If the new revenue needed to improve and more nearly 
equalize educational opportunity in the United States is 
raised through the present state and local tax system, it is 
clear that a relatively heavier share of the burden will be 
imposed on individuals of small means than if the required 
sum is raised through the present federal tax system.” 


lr. Heer testified in favor of federal aid for education, 
as proposed in the Harrison-Thomas Bill, S. 1305, 
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before the Senate Committee on Education and Labor 
on March 2 of this year. 

“Federal Aid and the Tax Problem” is one of a 
series of staff studies prepared for and published by 
the Advisory Committee on Education, which was 
appointed by President Roosevelt to report on fed- 
eral relations to education. Floyd W. Reeves of the 
University of Chicago is chairman. While the Com- 
mittee has approved publication of the staff studies, 
the authors alone are responsible for the opinions 
expressed. 

The present report states that for the year 1936 ele- 
mentary and secondary public schools in the United 
States cost $1,939,000,000, and public college educa- 
tion cost $184,000,000, making a total of $2,123,000,000 
or 13.6 per cent of all government receipts from colt 
taxation and borrowing. In 1930, when relief and 
armament expenditures were lower, public education 
took 22 per cent of all government receipts, and was 
the largest single item in the combined local 
and federal expenditures. 

The report points out that while the percentage of 
regular school funds supplied by the Federal Govern 
ment changed very little from 1920 to 1936, the pro 
portion of ‘such funds furnished from state- perwh 20s 
tered taxes increased from 15 per cent to 29 per cent, 
and the percentage of school funds supplied by local 
taxes dropped proportionately. 


» State, 


Tax Convention with Sweden 


A convention between the United States and 
Sweden for the avoidance of double income taxation 
was signed on March 23, 1939, by Sumner Welles, 
Acting | Secretary of State, and W. Bostrém, Minister 
of Sweden at W ashington. 

This convention is the first of a new series of income 
tax conventions which this Government hopes to 
conclude in a program to relieve American business 
interests and investors of the burdens of international 
double taxation. The convention provides likewise 
for the relief of Swedish enterprises and investors in 
the United States from taxation on the same invest- 
ments on which they are taxed in Sweden. The con- 
vention also contains provisions for assistance by each 


country to the other country in the prevention of fiscal 
evasion. 


National Tax Conference 


The current Bulletin of the National Tax Associa- 
tion announces the Association’s annual conference 
which will be held in San Francisco, the week 
October 16, with headquarters at the Palace Hotel. 

President Alfred H. Stone has designated as mem- 
bers of the program committee the following men: 
Charles W. Gerstenberg of New York, Simeon E. 
Leland of Illinois, Dixwell L. Pierce and Roger J. 
Traynor of California, and Walter G. Query of South 
Carolina. 

The Bulletin continues: 


The attendants are assured that adequate provision will 
be made for their entertainment, worthy of San Franciscos 
reputation for hospitality. It is hoped to hold one sessior 
of the conference at the University of California and one 
session at Stanford University, and still another on Treasure 
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Island, where the Exposition will be held. Arrangements 
will also be made for the operation of a special train from 
Chicago. This proposed feature of the trip will afford oppor- 
tunity for all making the trip to enjoy a real “get-together” 
enroute. 

A later issue will contain items regarding the program as 
the committee progresses with its work. 


Industry’s Tax Burden 


The Class I railroads of the country paid total taxes 
of $320 million in 1936, representing 10.9% of oper- 
ating expenses, according to an analysis by the Na- 
tional Industrial Conference Board. The tax total 
for 1936 in the case of the railroads was larger than 
for any year subsequent to 1930. 

The taxes paid by 26 steel companies amounted in 
1936 to $97.4 million representing 71.1% of net income 
before taxes. 

Manufacturing corporations in 1935 are estimated 
tc have paid a total of $1,315 million in federal, state 
and local taxes. This total, which does not include 
tobacco and liquor taxes, represented 38.26% of net 
profits before taxes. 

Trade corporations paid a total of $354 million in 
taxes for 1935, the largest total for any year in the 
period from 1926 to 1935 covered by the Conference 
Board’s analysis. Taxes in 1935 were equivalent to 
14.6% of net profits before taxes. 

The taxes paid by banking, insurance, and finance 
corporations amounted to $518 million for 1935 accord- 
ing to the Conference Board’ s estimates. This was 
gee for the entire group of corporations to 

3.2% of net profits before taxes. The same corpora- 
tions paid a total of $492 million in 1934. The largest 
total for any year covered was $780 million for 1928. 


Kentucky Court of Appeals Holds State 
Chain Store Tax Unconstitutional 


The Kentucky Court of Appeals has held the state 
chain store tax unconstitutional on the ground that 
the classification, based on the number of stores, is 
arbitrary and unreasonable. This decision by the 
highest court in Kentucky is of particular interest 
throughout the country for sev- 
eral reasons: 


(1) Chain store taxes based on the 
number of stores are in effect at the 
moment in approximately half of the 
states, and have been sustained by the 
courts of many of the states—ali of 
them in which the tax act now on the 
statute books has been attacked. The 
Supreme Court of the United States 
has also repeatedly sustained such 
measures. By its decision that such a 
classification is arbitrary, to the point 
of being unconstitutional, the Court of 
\ppeals has refused to follow precedent 
established throughout the United 
States. 

(2) The gross sales tax act of 1930, 
ened to discriminate against chain 
store operations, was sustained by the 
Court of Appeals in Kentucky in 1931 
Later, on substantially the same record, 
the Supreme Court of the United States 
leclared the first Kentucky chain store 
tax law unconstitutional because the 
classification was arbitrary. 
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(3) For a number of years the Kentucky Court has given 
a more stringent interpretation to the provisions of the Con- 
stitution against confiscation than has the supreme court of 
any other state. Heretofore the Court has given the stand- 
ard interpretation to reasonable classification. Indeed, in the 
case involving the 1930 act, the Court said in so many words 
that the standards prescribed by the Supreme Court of the 
United States in the decision sustaining the Indiana chain 
store tax based on number of stores, which the Kentucky 
Court quoted with approval, were exactly the same as those 
prescribed in Kentucky. 

The Kentucky decision on March 21 (Great Atlantic 
and Pacific Tea Company v. Commission) came to the 
Court on demurrer. Because the decision represents 
so radical a departure from the viewpoint expressed 
just prior to the time the present act was drafted, the 
Department of Revenue will ask for a rehearing. It 
is of interest in this connection that a majority opin- 
ion was concurred in by the same judges who were on 
the bench at the time the earlier case was unanimously 
decided. Two entirely new justices dissent from the 
finding of the majority in the present case. Pre 
sumably the way is still open, in the event the court 
adheres to its March 21 decision, to return to the 
Circuit Court and try the case on its merits.—James 
W. Martin. 


Citizens’ Conference on Government 


The first Citizens’ Conference on Government 
Management will be held at Estes Park, Colorado, 
during the week of June 19, under the joint spon- 
sorship of the Alfred P. Sloan Foundation and the 
University of Denver. Its central theme is the quick- 
ening of citizen interest in the processes of govern 
ment. The program is designed to provide a forum 
in government management (with particular em- 
phasis on local government), which is not limited to 
the interests of those professionally engaged in the 
public service, but which will emphasize the share of 
the lay citizen in the burden and benefits of govern- 
mental activities. A copy of the program, together 
with a statement of its special interest as an experi- 
ment in citizen education may be obtained by address- 
ing the Department of Government Management at 
the University of Denver, Denver, Colorado. 





Ewing Galloway 
The U.S. Supreme Court Building—A Magnificent 
Temple of White Vermont Marble 
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Haley on the Motor Carrier Act and Other Phases 
of Administrative Law, by Herbert P. Haley and 
V. L. Haley Rue Publishing Co., Denton, Md. 
pp. 155. Price $3.00. 

This volume constitutes an annotated Motor Carrier 
Act, 1935, although the Act is not covered in its en- 
tirety. Each chapter is devoted to a particular phase 
of the Act, the statutory provision under consideration 
being first set out in full text, followed by excerpts of 
decisions of the Interstate Commerce Commission in- 
terpreting the provision. If read in conjunction with 
the Rules of Practice before the Interstate Commerce 
Commission, current court decisions, and the latest 
pronouncements of the Commission, it is a convenient 
reference work to the Commission’s viewpoint in some 
leading cases.—Joseph C. Miller. 


Motor Fuel Taxation in the United States, by Finla 
G. Crawford. Published by the Author, Syracuse, 
N.Y. pp. 134. Price $1.00. 


The very fact that such a book should be written 
illustrates perfectly that even the simplest tax is not 
simple. A flat rate tax of so many cents per gallon 
in each state has developed into a veritable maze of 
legal and constitutional questions, municipal taxes, 
exemptions and refunds, ports of entry, licenses, 
bonds, distribution and diversion of funds, relation to 
other taxes, and more recently, use taxes and the treat- 
ment of Diesel and other special fuels. 

Likewise the author has demonstrated, this time 
intentionally, the very substantial role the tax plays 
in both the cost of gasoline and in public finances. 
Citing only a few of the more striking illustrations, it 
appears that approximately 29 cents of the taxpayer’s 
dollar is for gasoline taxes alone, and in some states 
over half of each dollar goes for gasoline taxes. 
Gasoline taxes constitute slightly over 25 per cent of 
the total tax revenue of the 48 states and in four states 
constitute over half of the total. 

Much valuable historical and statistical data has 
been assembled and at the same time the author has 
written both intcrestingly and instructively concern- 
ing the manifold legal and administrative problems 
connected with this tax. The book is an excellent re- 
view of the first twenty years of gasoline taxation and 
an invaluable handbook for tax administrators.— 
James L. Watson. 


A Partnership between Government and Business. 
—The Sixteenth Amendment, by Kernan Robson. 
Published by the Author, San Francisco, Calif. pp. 67. 


A Study of the Physical Assets, Sometimes Called 
Wealth, of the United States, 1922-1933, by Rev. Ed- 
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ward A. Keller. Bureau of Economic Research, Uni- 
versity of Notre Dame, Notre Dame, Ind. pp. 140. 

At the Bar of Public Opinion, by John Price Jones 
and David McLaren Church. Inter-River Press, New 
York. pp. 179. Price $2.00. 

Federal Aid and the Tax Problem, by Clarence 
Hleer. Staff Study No. 4, Advisory Committee on 
Education. U.S. Government Printing Office, Wash- 
ington. pp. 98. Price 15¢. 

State Tax Yield Statistics, 1938. 
New York. pp. 65. Price $1.50. 


Studies in California State Taxation, 1910-1935, by 
Marvel M. Stockwell. University of California Press, 
erkeley, Calif. pp. viii, 316. Price $2.50. 

Tax Exemptions, by James W. Martin, Roy Blough, 
and others. Symposium conducted by Tax Policy 
League, New York. pp. 237. Price $3.00. 


Taxation of Intangibles in Michigan, by Robert S. 
Ford and William B. Wood. Michigan Governmental 
Studies No. 2. Bureau of Government, University of 
Michigan, Ann Arbor, Mich. pp. 156. 


Taxing Intangibles—The Problem and Methods. 
Michigan Pamphlets No. 1, Bureau of Government, 
University of Michigan, Ann Arbor, Mich. pp. 13. 


Trend of Tax Delinquency, 1930-1938, by Frederick 
L.. Bird. Dun & Bradstreet, Inc., New York. pp. 33. 


U. S. Tax Cases, Volume 38-2. Commerce Clearing 
House, Inc., Chicago. pp. 950. Price $4.50 ($3.50 


on subscription). 


Tax Policy League, 


Government and Business 
(Continued from page 270) 


Large increases in rates and schedules now would 
produce progressively less and less. Increasing na- 
tional income now would produce progressively more 
and more in dollar revenue. 

I believe the President was right when he said: 

“We suffer from a grave unemployment of capital. We 
want to get enough capital and labor at work to give us a 
total turnover of business, a total national income, of at least 
eighty billion dollars a year. That figure can be attained, 
working within the framework of our traditional profit sys- 
tem. At this moment this nation has the men and the re- 
sources sufficient to make it at least an eighty billion dollar 
nation. With such a national income present tax laws will 
yield enough each year to balance each year’s expenses.’ 

The _ Treasury Department, as the collector of the 
nation’s tax bill, bears a grave responsibility. It is 
my hope that its officials and agents, in the adminis- 
tration of a law that is necessarily complex and some- 
times burdensome, may never lose sight of their 
responsibility for courteous treatment and fair deal- 
ing with the individual. Of course, we cannot encour- 
age or permit tax evasion. But we do wish to 
administer our tax laws so as to encourage business 
and to let honest taxpayers know that their govern- 
ment is not their enemy but their friend. 

While we think of the tax bill in lump figures of 
so many billions of dollars, it is really a total of count- 
less individual bills. In the last fiscal year there 
were six and one-half million individual returns, and 
one-half million corporation returns under the in- 
come tax. 
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These seven million potential taxpayers live and do 
business in every part of the country. The tax they 
pay varies from a few dollars to millions of dollars. 
The problems involved in preparation of the returns 
vary from simple arithmetical problems to complex 
accounting and intricate legal questions, some of 
which require decision by the Supreme Court. 


Bureau Decentralization 


In order to perform its task of collection more 
efficiently, the Treasury Department, through the 
Bureau of Internal Revenue, is now carrying out a 
program of decentralization. Until this year, if a 
taxpayer were dissatisfied with the decision of the 
local Revenue Agent he had to go to Washington 
in order to get his case considered further. The time 
and expense involved were often sufficient to discour- 
age the taxpayer, especially if he were a small tax- 
payer. Under the decentralization plan, regional 
settlement offices are being established in major cities 
throughout the country, staffed by the Bureau’s best 
men, and the taxpayer will hereafter be able to secure 
a final settlement in the locality where he lives, and 
where his business records are kept. 

I have been interested in studying the British sys- 
tem and in comparing certain characteristics of their 
method of administration with ours. The British 
have been collecting income taxes for acentury. Dur- 
ing these long years they have learned how to take 
with the least possible friction whatever revenue the 
Government required. The tax collectors cultivate 
the good will of the taxpayers. The efficiency of the 

sritish agent is measured not by the number of rows 
he reports, but by the peaceful settlements he effects. 
Their laws are administered so smoothly that rela- 
tively speaking, controversy is avoided. The system 
is decentralized. There are 725 districts. Each dis- 
trict handles most of its own cases from the initial 
collection to the ultimate settlement. The local in- 
spector has the authority to reach final decisions and 
is expected to use his authority. Of course, there are 
controversies, but most of them are settled locally. 

One important reason this system operates so well 
in Great Britain is because of the high calibre of the 
Civil Service. Government employment recruits 
many of the best trained and most gifted young men 
and women. They are thoroughly schooled in law 
and in accounting. They spend their whole careers 
in the service and are protected from political changes. 


While we cannot imitate the governmental ma- 
chinery of other nations, we can profit by observing 
their successes and by inventing American ways of 
accomplishing similarly desirable results. 





The Gross Earnings Method of 
Taxing Freight Lines 


(Continued from page 288) 


determine whether the taxes herein imposed are greater or 
less than the general ad valorem tax for all purposes would 
be on such freight cars if taxed on an ad valorem basis. The 
said Commission shall have the power and it shall be its 
duty to raise or lower the rate herein imposed to conform 
th ereto. 

“Tt is hereby declared to be the intention of the Legislature 
that the tax herein imposed be, as nearly as practicable, the 
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equal of the amount of tax such freight line companies, 
equipment companies and mercantile companies would pay 
if their cars were taxed on an ad valorem basis, including any 
value inuring to such cars by reason of being a part of a 
going concern. 


“In order to determine the amount of tax such companies 
would pay on an ad valorem basis, said Commission may 
value all cars of any company as a unit and allocate to Okla- 
homa that proportion of the total value which the Oklahoma 
car mileage bears to the total car mileage of the cars of any 
such company during the twelve (12) months period ending 
on June 30, of any year, and may then apply to such value 
so ascertained, the average ad valorem tax rate applied to 
property throughout the State for that fiscal year.” 

It is our opinion that the many states which fail 
to give any consideration to intangible, going concern 
and earnings value, in taxing freight lines, and fail 
to make a unit valuation with a state allocation based 
on car mileage, gross revenues, or both, are making 
a serious mistake, which not only deprives such states 
of taxes rightfully due them, but makes it more diffi- 
cult for other states to properly administer and en- 
force their laws. 

If any administrator is in doubt as to the validity 
of this method of valuation, we suggest he read the 
following cases: Pullman Palace Car Co. v. Pennsyl- 
vania, 141 U. S. 18; Adams Express Co. v. Ohio State 
Auditor, 165 U. S. 194, 166 U. S. 185; Western Union 
Tel. Co. v. Missouri, 190 U. S. 412; Wisconsin & Michi- 
gan Ry. Co. v. Powers, 191 U. S. 379; Cudahy Packing 
Company v. Minnesota, 243 U. S. 450; Union Tank Car 
Company v. Wright, 249 U.S. 543; Pullman Co. v. Mur- 
ray, et al., 171 Okla. 450. 
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Inheritance Taxation after the Green Case 


(Continued from page 268) 

“In the case of bills of peace, bills of interpleader and bills 
in the nature of interpleader, the gist of the relief sought is 
the avoidance of the burden of unnecessary litigation or the 
risk of loss by the establishment of multiple liability, when 
only a single obligation is owing. These risks are avoided by 
adjudication in a single litigation binding on the parties.” 

3ut has Justice Stone affirmatively laid down the 
limitations of jurisdiction which Justice Frankfurter 
states? Instead, has he not in effect said that bills 
of peace, interpleader, or in the nature of interpleader 
may be used by a state when there is danger of risk 
of loss due to the total claims being more than the 
estate? I find no commitments as to whether juris- 
diction would be taken if the claims could be paid out 
of the estate. 

The answer, nevertheless, seems apparent by look- 
ing to the relief, which Justice Stone says may be 
secured from a bill in the nature of interpleader. That 
relief is: (a) avoidance of unnecessary litigation, and 
(b) risk of loss by the establishment of multiple 
liability when only a single obligation is owing. 

There seems to be no avoidance of unnecessary liti- 
gation insofar as a claiming state is concerned, so 
obviously, the latter relief is the only relief which a 
claiming state may secure by this means. Now when 
can there be a risk of loss by the establishment of 
multiple liability, when only a single obligation is 
owing? Is it not only when the estate is insufficient 
to cover all the claims? Thus, is not that the present 
answer to the question posed by the Committee of the 
National Tax Association ? 


T should be noted that Justice Frankfurter has no 
illusions that this will necessarily continue to be 
the limit, for he also says: 


“Jurisdictional doubts inevitably lose force, once leave has 
been given to file a bill, a master has been appointed, long 
hearings have been held, and a weighty report has been sub- 
mitted. And so, were this the last as well as the first assump- 
tion of jurisdiction by this court of a controversy like the 
present, even serious doubts about it might well go unexpressed. 
Sut if experience is any guide, the present decision will give 
momentum to kindred litigation and reliance upon it beyond 
the scope of the special facts of this case. To be sure, the 
court’s opinion endeavors to circumscribe carefully the bounds 
of jurisdiction now exercised. But legal doctrines have, in 
an odd kind of way, the faculty of self-generating extension. 
Therefore, in pricking out the lines of future development 
of what is new doctrine, the importance of these issues may 
make it not inappropriate to indicate difficulties which I have 
not been able to overcome and potential abuses to which the 
doctrine is not unlikely to give rise.” 


This, however, is a mere speculation that the Court 
will extend the bill in the nature of interpleader to 
lengths which they have so far shown no indication 
of doing. They have, as yet, only swallowed the gnat. 
Until this extension is made, such an action brought 
as an original suit between states will be of no benefit 
in solving the problem of the executor or adminis- 








12 Possible approaches to the problem are listed in: First Report 
of the Committee of the National Tax Association on Double Domi- 
cile in Inheritance Taxation. Proceedings of the Twenty-eighth 
National Conference, page 201; Federa, ‘‘Multiple Domicile in In- 
heritance Taxation,’’ 17 Taxes, The Tax Magazine 142; Ohlander, 
‘‘Double Inheritance Taxation,’’ 14 Tax Mag. 387; Tannenbaum, 
‘‘Double Domicile,’’ 11 So. Cal. L. R. 329. 

13 See Milwaukee County v. White Co., 296 U. S. 268. 

“N. J. v. Penn., 287 U. S. 580; 288 U. S. 618. 

18 Milwaukee County v. White Co., 296 U. S. 268. 
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trator of an estate which is large enough to cover the 
tax claims. So, it seems that the search for a remedy 
must continue.” ; 

Logically, our next question has to do with whether 
another sort of bill, brought by a state as an original 
action in the Supreme Court might not evade the 
“risk of loss” difficulty. But what sort of bill? And 
would there then be a controversy between the states? 
Seemingly, if both states have the means at their dis. 
posal of collecting their claim,’* there is no contro- 
versy between them and the court would refuse 
jurisdiction, as was done once before. 

If, however, the court should extend the use of the 
bill in the nature of interpleader or some other bill 
to conflicting domiciliary claims when the estate is 
sufficient to cover such claims, still another problem 
exists. Perhaps an imaginary cross examination of 
counsel for the State of Texas will disclose the matter: 

Question: Who brought this action? 

Answer: The State of Texas. 

Q. Why did the state bring this action? 

A. Because Texas was afraid that if the claiming states 
filed suits in their respective states on the theory that Green 
was domiciled therein at his death, and secured favorable 
judgments, the total tax claims would amount to more tlhian 
the estate and thus Texas might not receive her share. 

Q. Suppose the estate had been sufficient to cover all tlie 
tax claims, would Texas have brought this action? 


A. Why should she? Could she not go into her own 
courts, secure a judgment, and then sue upon such judgnient 
in a federal court in a state where enough property was 
situated to satisfy her claim?” 


Q. Could not the executor or administrator force th¢ 
Texas officials to bring an action in the Supreme Court, as 
was done in the Green case? 


A. How could this be done? There is no legal machinery 
which may be used to force the tax collectors to do an act 
which is unnecessary insofar as they are concerned. 

©. But is not the definition of a bill in the nature of inter 
pleader, which Justice Stone sets forth, broad enough to allow 
an executor or administrator to bring the action? 

A. Yes, but only a state may bring such an action in the 
Supreme Court. Such an action was brought in a Federal! 
District Court in the Hunt case, but the Supreme Court on 
certiorari held the action to be a suit against a state, as pro- 
hibited by the Eleventh Amendment. Then, too, the jurisdic- 
tional rules in the District Court would now prevent it.” 

Q. Could not the executor or administrator offer to bring 
the action in the name of the state, bearing all the expenses? 

A. There are several objections: (a) Would a state be 
likely to run the risk of a possible adverse decision and con- 
sequent loss of revenue when a decision by that state’s court 
would more likely be favorable? * (b) Would the Supreme 
Court consider the state to be the real party at interest; or 
would the Court decide that it was a feigned controversy! 
(c) Would not permission to sue depend entirely on the 
caprice of the tax officials? 


HUS, it is rather evident that a state would not vol- 
untarily bring such an action ’® unless there is danger 
that she would not get her share of the booty, even if 
the use of an original bill in the nature of interpleader 
were available in all multiple domicile controversies. 





16 Worcester County Trust Co. v. Riley, 302 U. S. 292. 

728 U. S. C. A. Sec. 41, subd. 26, provides that two or more 
adverse claimants, citizens of different states, must be present in 
order to invoke the Federal Interpleader Act. 

18 The majority of cases passed upon by the higher courts of the 
states have been favorable to those states. : 

1%” However, one should not forget In Re Trowbridge, 266 N. Y- 
283, 194 N. E. 756, where Connecticut did voluntarily intervene in 
the proceedings in New York, though this was before Milwaukee 
v. White allowed suits on tax judgments in another state. 
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Relation of Rate and Tax Values 
of Public Utilities 


(Continued from page 278) 


sort of capitalization of net earnings. It is the objec- 
tive of utility regulation, a goal which is not regularly 
realized, to control effectively the regulated compa- 
nies’ net earnings. Obviously it would be circular 
reasoning for a regulatory board to base fair value 
on earnings. For the same reason a tax value, which 
is determined by the stock-and-bond method, is not 
suitable for a measure, partial or complete, of fair 
value. 

In addition to the previous observations, particu- 
larly the one on use of original-cost and reproduction- 
cost values for determining tax assessments, several 
more will be given on the relationship of tax and rate 
values. Among the frequent attempts that there have 
been to distinguish between valuations for these two pur- 
poses, the Wisconsin Tax Commission, for example, 
concluded that it was finding exchange values whereas 
the Wisconsin Railroad Commission was finding in- 
vestment values.2° One writer concluded that the 
“object of a public service commission is not to find 
the value of the property but rather to fix the value” 
whereas in taxation the objective is “to discover the 
earnings and to find the values.” *! To make the dis 
tinction with the use of the words exchange, invest- 
ment, fix, and find is not convincing. Another, who 
is not an economist, seems to rest his distinction on 
the diction of economists which he believes to be in 
accord with the not too comprehensible parlance of 
tax valuations such as “true value of money” or “full 
cash value.” ** Two writers justifiably observed that 
the “rate-base is not really a value at all.” But they 
not too clearly concluded that “the tax-base is truly 
a value” since it is measured by “the selling value of 
the utility at the time chosen for the assessment.” ** 
While they admitted that wisely-made investments 
and effective regulation might lead to equivalent tax 
ind rate values, they did not emphasize the prime 
importance of their assumptions. 

Frequently, and presumably to clinch the argu 
ment that tax and rate values are not alike, it has been 
claimed that reproduction-cost-new valuations do not 
involve consideration of whether the same plant will 
be rebuilt. Reproduction of an existing plant, when 
a technically improved plant would replace it in the 
event of its retirement, is ridiculous. One writer be- 
lieves this anomalous circumstance to be well revealed 
in this situation: The Interstate Commerce Commis- 
sion placed a value of $540,000 on a small railroad line 
which a few years later was given a tax assessment of 
$25,000, the sale price of the road.** Doutbless such 
cases can be frequently duplicated. 

Not many persons, who have an impartial position 
in the controversy, readily make a defense for cost of 
reproduction, especially in view of the slowness and 
costliness of regulation resulting from this require- 
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ment. A weak railroad company, a decrepit street 
railway, or any financially impoverished utility com 
pany may possess property the reproduction cost of 
which is far in excess of the sum that would be pres- 
ently invested on the basis of the allowable or even 
maximum net earnings. When such a company can- 
not earn its fair return, the fair value, of course, is 
no longer a matter of conflict. There is no guarantee 
to a regulated company of a given return being earned 
on a fair value which is or is not based in part on a 
cost-of-reproduction figure. A valuation of $540,000 on 
the above-described railroad does not mean that a 
bonus will be given in order that a sale price of 
$540,000 instead of $25,000 will be justified. 

Furthermore, some sum for depreciation will be 
deducted from a reproduction-cost-new value. It is 
conceivable that the implied extent of obsolescence in 
the case of the railroad company would bring, if it is 
deducted from the reproduction-cost-new value, the 
reproduction-cost-less depreciation sum to a figure 
which more nearly approaches the sale price of 
$25,000. These points seem to have been overlooked 
in the haste of some writers to prove by absurd and 
isolated cases the absence of relationship between tax 
and rate values. What has been said here may apply 
similarly to original-cost data. 


T is the obvious task of rate regulation to control 

the amount of each regulated company’s net earnings. 
If a tax value is based on capitalization of net earn- 
ings, the tax value is controlled by the amount of 
the net earnings which the regulatory body endeavors 
to control. Likewise, tax assessments on the basis 
of the market prices of securities or an average of 
these prices reflects much the same condition, i. e., 
these prices bear some relation to the extent of earn- 
ings control which is expected in the future. Under 
identical circumstances either the stock-and-bond or 
the capitalization-of-earnings methods of tax assess- 
ment will result in assessments equalling fair-valuc 
figures. Let us assume that in some year a fair value 
of $5,000,000 and a fair return of 8% are fixed for a 
regulated company, that the company earns exactly 
this allowable return, and that the company has no 
non-utility property. Capitalization of these net earn- 
ings ($400,000) at 8% would give a tax assessment 
of $5,000,000 for the company’s property. Under 
these circumstances variation in the tax assessment 
relative to fair value turns on the difference between 
allowable and actual net returns and between the fair 
rate of return and the rate at which the earnings are 
capitalized. 

This relation has been recognized in at least three 
cases. In 1909 the United States Supreme Court ob 
served in the case involving New York City gas rates 
that “the future assessment of the value of the fran- 
chises, it is presumed, will be much lessened if it is 
seen that the great profits upon which that value was 








® Report of Wisconsin Tax Commission, 1928, p. 28. 


J.C. Bonbright. ‘‘May the Same Property Have Different Values 


for Different Purposes?’’, Proceedings of National Tax Association, 
1927, at Pp. 282. 

® George G. Tunnell, ‘‘Value for Taxation and for Rate Making,”’ 
Journal of Political Economy, Vol. 35, Feb. 1927, at p. 2 





33 Harold M. Groves and George M. Keith, ‘‘Some Solved and 
Unsolved Problems of Public Utility Taxation in Wisconsin,’’ 
Journal of Land & Public Utility Economics, Vol. 10, May, 1934, at 
p. 110. 

*% George G. Tunnell, ‘‘Value for Taxation and Value for Rate 
Making,’’ Proceedings of National Tax Association, 1927, p. 263-79. 
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based are reduced by legislative action.’ And in 


1924 a federal judge Concluded that 


“If the railroads could always make a fair net return upon 
the fair valuation established for rate-making purposes, and 
only a fair return, I see no reason why the fair valua- 
tion for such purpose should not also be taken as a fair 

valuation for taxation purposes.” ™ 


Similarly the Montana Public Service Commission has 
observed that 


“It may be that the day is coming when a valuation for 
rate purposes and a valuation for tax purposes will produce 
substantially identical results.” ” 

If the public utility property had been assessed at 
its “full market value” or “actual cash value” by capi- 
talizing net earnings, the tax assessments listed in 
Table I might frequently have been as large or larger 
than the corresponding fair-value figures. Many util- 
ity companies have escaped rate inv estigations for 
years. Indeed, a thorough investigation involving 
detailed valuation studies of every reguiated com- 
pany every five years would probably be impossible 
with existing staffs and funds. In addition legal 
means may be used to put off enforcement of a rate- 
reducing order. This infrequency of investigations 
and delayed rate reductions may give a company an 
opportunity to get more than a fair return. In the 
absence of recent rate regulation, therefore, the assess- 
ment may well be higher than the fair value would be 
in the event of a rate investigation. The Madison 
Gas and Electric Company (Wisconsin), for example, 
was given a tax value of $11,500,000 in 1932, although 
it was estimated that fair value of the property (this 
value has never been determined) would not exceed 
$9,000,000.*8 

It may be concluded that some tax commissions use 
the same valuation data required by the Supreme 
Court for fair-value findings. Some regulatory bodies 
have and some have not employed tax values to limit 
fair-value claims. In its few decisions on the matter 
the Supreme Court has given neither conclusive, con- 
vincing, nor uniform opinions on this issue. When 
public utility property is assessed at “full market 
value” chiefly by some measure based on earnings, 
the tax assessment is controlled by the earnings that 
are permitted by the utility commission. Because of 
this relationship and unless public utility property is 
assessed at but a fraction of its “full market value,” 
tax values ought more frequently to be similar to 
rate values (or to exceed them) than is the prevail- 
ing case. 


A Survey of Tax Exemptions 


(Continued from page 275) 


tion of the meaning of the statute. Assessors apparently 
sometimes act from lack of information; institutions exempt 
in one town are taxed in another; agencies obviously en- 
titled to exemption are put in the tax list; others are exempt 
which should be taxed; assessors have no rules or interpre- 








% Willcox v. Consolidated Gas Co., 212 U. S. 19 (1909). 

%* Atchison, Topeka, & Santa Fe Railway Co. v. Collins (U. S. 
Dist. Ct.), 294 Fed. 742 (1924). 

* Billings v. Billings Gas Co., P. U. R. 1924 C 217. 

%8 Groves and Keith, op. cit., at p. 110. 
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tation of the statute to guide them; 
tax commissioner varies greatly 
predecessors.” 


advice given by the 
from that given by his 


What constructive program is there to offer? Com- 
plete elimination of all tax exemptions is out of the 
question. But it is possible to undertake a critical 
inquiry into the present state of affairs and to demand 
strict conformity with the principle of public service 
as the basis for exemption from taxation. As long 
ago as 1922, the New York Committee on Taxation 
and Retrenchment said : 


“The Committee realizes that the exempt status of much 
of the real estate now free of tax would be difficult to alter 
and it is not clear as to how far it is wise and desirable to go 
at the present time in the direction of reducing property-tax 
exemptions. In general, it is inclined to believe that there 
is a working tendency in the direction of the taxation of all 
private real estate and much public real estate. Certainly 
the situation has reached a point where proposals for further- 
ing exemptions must be considered in the most critical spirit. 
There is some evidence that the public is becoming aroused 
concerning the state of affairs and that there may soon 
develop a general demand for fundamental changes in the 
entire exemption policy of the state.” 


In that same year, Tax Commissioner William H. 
Blodgett of Connecticut urged that: 


“It is worth while that public attention be centered in the 
direction of tax exemptions, not only to the end that the 
practice of granting new exemptions be discontinued, but 
that such favors previously granted to organizations which 
may be ascertained to be no longer in need of further public 
support of this kind be withdrawn. Exemptions granted 
to societies similar to those which are demanding, but which 
have not received this favor, should be withdrawn, rather 
than to permit injustice to continue or to again open the 
door to admit other property to escape taxation. No public 
favor of this kind should be extended to any property in 
which a competitive business enterprise is carried on.” 


An increasing number of statutory provisions for 
payments in lieu of taxes are indicative of a desire to 
curb increases in the amount of wholly tax-exempt 
property; publicly-owned utilities, especially, are being 
placed in this category. The Tennessee Valley Au- 
thority Act, for example, provides for the payment 


of 214% of the revenues derived from the sale of 


power to Alabama and 214% to Tennessee."* 

Public attention has been focused recently on the 
need for eliminating the immunity of sixty billion dol- 
lars worth of tax-exempt securities. To complete the 
picture, taxpayers also should be made aware of the 
fact that they are carrying an enormous extra burden 
of taxes in order to provide subsidies for the vast 
amount of real estate which pays no taxes. 


J. S. Seidman has an article in the April Journal of 
Accountancy. It reviews the bill introduced by Con- 
gressman Celler, for abolition of the B. T. A., etc.; 
and an article by R. J. Traynor in last December's 
Columbia Law Review (digested at page 219, of our 
April issue). The latter “places much emphasis on 
procedure while a case is under Department sur- 
veillance”. 


___—_— 


17 Sec, 12a, Public Doc. No. 17, 73rd. Congress, as amended 7 
Public No. 412, 74th Congress. The contracts between T. V. 
and its municipal customers provide for certain payments in Hew 
of taxes and can be studied with advantage by those interested 
in this problem. 
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The New York Estate Tax— 
Some Accounting Problems 


(Continued from page 280) 


ofiered for sale on one day, and that if it had the price would 
have thereby been instantly depressed; that a sale not on the 
Exchange might have been possible but that the 
stock would only have been sold publicly by feeding it out 
in small lots over a period of time, that such a period might 
cover several months, since in fact it was three months after 
the date of death before the accumulation of sales of similar 
stock on the Stock Exchange reached 33,000.” 

Several court decisions *® have since held that smaller 
amounts sold on the market from day to day are not 
representative of the price large blocks will bring. 
The value of a large block may be greater *° than the 
published quotation, although usually it is less.2*_ In 
spite of Article 10, Regulations 80, holding to the con- 
trary, it may be said that the size of the holdings 
of any security is a relevant factor in the determina- 
tion of the value of such securities and this is prob- 
ably the rule today both under the New York law, 
as well as the federal law. 

In determining the value of stock, particularly in 
close corporations, numerous factors may be consid- 
ered. Basically these factors deal with the assets be- 
hind the stock, and what the stock will earn in the 
future. It is competent to show the volume of business 
done by the company ; whether a business at the valu- 
ation date is passing through a period of depression or 
prosperity, for courts will take judicial notice of great 
depressions or booms; the ratio of cash to current 
liabilities ; inventory turnover; ratio of current assets 
to liabilities; ratio of working capital to sales; turn- 
over of accounts receivable; and ratio of working 
capital to total investment. The value of stock 
cannot be arrived at by the use of any formula. 


Valuation of Good Will 


In connection with the valuation of an interest in 
a business, the element of good will requires some 
discussion. The term good will in estate tax adminis- 
tration is not used in a narrow and technical sense, 
but includes the intangible value of a business by 
reason of its proved earning capacity. These intangi- 
bles produce the profits over and above normal earn- 
ings. Mathematically, good will in this sense is 
measured by the present value of an annuity equal 
to the amount of super profits for the number of 
years for which such super profits may reasonably be 
expected to last. The determination of good will is 
to a considerable extent a problem of accountancy. 
In New York the formula employed for computing 
good will is the one known as the year’s purchase 
method. One year’s purchase price would be the 
average net earnings, generally over a period of from 
three to five years immediately preceding decedent’s 
death, minus 6% ** interest on average invested capi- 
tal for the same period, plus an average reasonable 
compensation of proprietors.” 








THE NEW YORK ESTATE TAX 





317 


The vear’s purchase price is then multiplied by the 
number of years selected and the resulting figure is 
the value of the good will.** There is no exact meas- 
ure of the number of year’s purchase to be adopted. 
This is more or less arbitrary ?> and depends upon 
the nature and character of the particular business. 
The most common number adopted is three. In a 
case involving the value of good will of Tiffany & Co., 
the Surrogate used ten years’ purchase. *° The Treas- 
ury Department considers the year’s purchase method 
inadequate, and employs as an important factor in 
the determination of good will, the capitalization of 
excess earnings, the rate of return in each case being 
from 10 to 15%.”? 

An important question for accountants is the extent 
to which the value of stock in a close corporation or 
the value of an interest in a business may be reduced 
by a negative or minus good will. Specifically, sup- 
pose the net assets of a corporation or a business were 
properly appraised at a value of $1,000,000 and that 
the business had been operating for a number of years 
before the date of death at tremendous losses. Should 
the valuation of one million dollars be reduced be- 
cause the business is not yielding a reasonable return 
on its net worth? While there is no administrative 
sanction for such a procedure, it is submitted that 
since earning power is a factor in determining the 
value of stock in a close corporation and is used in 
determining any good will element, it is sound to give 
consideration to the same factor where the earning 
power is a minus quantity. After all if it can be 
reasonably foreseen that the resources of a business 
are to be used up to make good continued losses, the 
cash value of the stock as of the date of death should 
reflect this factor through a reduction in the net worth 
of the corporation, based merely on an appraisal of 
net assets. It is virtually a setting up of some re- 
serve against the collapse of the business. One case 
involving this point came before the Court of Appeals 
in 1934.25 The tax appraiser had determined a value 
of $214.13 a share for stock in a manufacturing corpo- 

ration, on the basis of its book value. The Appellate 
Division *° held that some effect should be given to 
the earning capacity of the corporation as shown by 
actual results, and that in its opinion a proper result 
would be reached by giving equal weight to the valua- 
tion based on book value, and to that based on earn- 
ing a return of 8%, and on this basis fixed the value 
of the stock at $161.56 a share. The Court of Appeals 
affirmed this decision. The method employed in this 
case was to average two factors, giving equal weight 
to both. 

The Foster case was held as authority in a later deci- 
sion by Surrogate Delehanty *° involving the value of 
a large block of stock held by a minority stockholder. 
Said the court, 

“The position of a minority stockholder in a corporation 
whose shares are closely held and are not dealt in on any 


exchange, is such as to make realization of book value most 
unlikely if not impossible.” 








* Dayton P. & L. Co. v. Com., 292 U. S. 290. 
* Ray Consolidated Copper Co. v. U. 8., 268 U. S. 373. 
21See note 18—also Virginia v. West Virginia, 238 U. S. 202; 
Laird v. Com., 85 F. (2d) 598. 
2 Re Wirth, 119 Misc. 736 (1922). 
= Re Roos, 90 Misc. 521 (1915). 





24 Re Bolton, 121 Misc. 51 (1923). 
* Von An v. Magenheimer, 115 App. Div. 84 (1906). 

*6 Re Moore, 97 Misc. 238 (1916). 

1 Johnson v. Com’r., 11 BTA 534 (1928). Affd. 51 F. (2d) 1075. 
*8 Matter of Foster, Deceased, 263 N. Y. 639 (Jan. 9, 1934). 

29 239 App. Div. 806 (1933). 

% In Re Good’s Estate, 266 N. Y. S. 63. 
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In the case of Caroline Weber, Exrx. v. Rasquin,™ the 
Court decided that the value of the stock of decedent 
could not be based upon a consideration only of the 
net worth. The value must be determined by taking 
into account, also, the expense of liquidation of assets 
and the earning power and dividend-paying capacity 
of the stock. In this case, the stock was closely held 
and the assets of the corporation consisted almost en- 
tirely of real estate and mortgages. The original 
value of the stock had been based upon an appraisal 
of the real estate assets. 


It has, of course, not been possible within the 
allotted space to present anything like a complete 
discussion of the problem of a minus good will, nor 
to consider other problems of valuation, particularly 
with respect to notes receivable, inventories, leaseholds, 
etc. It is the opinion of the author that there is a valid 
basis in the Estate Tax Law as it stands today for the 
court’s acceptance of the factor of negative or minus 
good will in the determination of the value of stock in a 
close corporation and in the determination of the 
value of an interest in a business. 


Lermination of Reciprocal Tax Exemption 
(Continued from page 283) 


to his profits on the same basis as others who are 
engaged in similar businesses— 


“there is no sufficient ground for holding that the effect upon the 
(;overnment is other than indirect and remote.” 


In I/elvering v. Gerhardt, et al., 304 U. S. 405, the 
question was whether the imposition of a federal in- 
come tax on salaries received by respondents, em- 

loyees of the Port of New York Authority, plac 
ployees ot the Fort of New York Authority, places an 
unconstitutional burden on the States of New York 
and New Jersey. 


The Court, by Mr. Justice Stone, held that the 
employees of the Port Authority are not employees of 
the state or a political subdivision of it, and decided 
“only that the present tax neither precludes nor 
threatens unreasonably to obstruct any function es- 
sential to the continued existence of the state gov- 
ernment.” However, he does say (at p.414): 


“That the taxing power of the federal government is never- 
theless subject to an implied restriction when applied to 
state instrumentalities was first decided in Collector v. Day, 
11 Wall. 113, where the salary of a state officer, a probate 
judge, was held to be immune from federal income tax. The 
question there presented to the Court was not one of inter- 
ference with a granted power in a field in which the federal 
government is supreme, but a limitation by implication upon 
the granted federal power to tax. In recognizing that impli- 
cation for the first time, the Court was concerned with fhe 
continued existence of the states as governmental entities, 
and their preservation from destruction by the national taxing 
power. The immunity which it implied was sustained only 
because it was one deemed necessary to protect the states 
from destruction by the federal taxation of those govern- 
mental functions which they were exercising when the Con- 
stitution was adopted and which were essential to their 
continued existence. 

“The Court pointed out that the states were in existence 
as such entities when the Constitution was adopted; that the 
Constitution guaranteed to them a republican form of gov- 
ernment and undertook to protect them from invasion and 
domestic violence; that it presupposes the continued existence 
of the states and their continued performance, free of in- 
hibition by the national taxing power of ‘the high and re- 


"U.S. C. C. A., Second Circuit, decided January 9, 1939. 
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sponsible duties assigned to them in the Constitution * * * 
And, more especially, those means and instrumentalities 
which are the creation of their sovereign and reserved rights, 
one of which is the establishment of the Judicial Department, 
and the appointment of officers to administer their laws. 
Without this power, and the exercise of it’, the Court de- 
clared, ‘we risk nothing in saying that no one of the states 
under the form of government guaranteed by the Constitution 
could long preserve its existence. A despotic government 
might. We have said that one of the reserved powers was 
that to establish a Judicial Department * * *, All of the 
thirteen states were in the possession of this power, and had 
exercised it at the adoption of the Constitution; and it is 
not pretended that any grant of it to the general government 
is found in that instrument.’ 11 Wall. 125, 126.” 


Again (at p. 417): 


“In tacit recognition of the limitations which the very nature 
of our federal system imposes on state immunity from taxation 
in order to avoid an ever expanding encroachment upon the 
federal taxing power, this Court has refused to enlarge the 
immunity substantially beyond those limits marked out in Col- 
lector v. Day, supra. It has been sustained where, as in 
Collector v. Day, the function involved was one thought to 
be essential to the maintenance of a state government; as 
where the attempt was to tax income received from the 
investments of a municipal subdivision of a state, United States 

Railroad Co., 17 Wall. 322; to tax income received by a 
~ehanin investor from state bonds, and thus threaten impair- 
an of the borrowing power of the state; Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 427; cf. Weston v. Charleston, 
supra, 465-466; or to tax the manufacture and sale to a 
municipal corporation of equipment for he police force, 
= Motocycle v. United States, 283 U. S. 570”. — (Italics 
ours 


Following the rendition of the opinion many pas- 
sages were indicated as being significant of the trend 
of the Supreme Court to narrow the limits of exemp 
tion, leading to the point where there will cease to be 
any exemption from federal taxation of the govern 
mental activities of the states. For instance, the opin 
ion states that the tax— 


“does not curtail any of those functions which have been 


thought hitherto to be essential to their continued existence 
as states.” 


Again (at p. 416): 


“Another reason rests upon the fact that any allowance 
of a tax immunity for the protection of state sovereignty is 
at the expense of the sovereign power of the nation to tax. 
Enlargement of the one involves diminution of the other. 
When enlargement proceeds beyond the necessity of pro- 
tecting the state, the burden of the immunity is thrown upon 
the national government with benefit only to a privileged 
class of taxpayers.’ 


And again (at p. 424): 


“* * * we decide only that the present tax neither pre- 
cludes nor threatens unreasonably to obstruct any function 
essential to the continued existence of the state government.” 

The Port Authority is a bi-state corporation, engaged 
in the construction and operation of bridges, tunnels, 
terminals and other facilities. It collects tolls for the 
use of the bridges and tunnels, and derives income 
from the operation of a bus line and terminal build- 
ing. The States of New York and New Jersey, acting 
through their agency, the Port Authority, were en- 
gaged in a proprietary function, rather than a govern 
mental function. They, through this corporation, 
were engaged in a competition commonly carried on 
by private individuals and corporations, and the Court 
was distinguishing such proprietary activities from 
indispensable functions of government, for the Court 
said (at p. 424): 
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“there may be state agencies of such a character and so inti- 
mately associated with the performance of an indispensable 
function of state government that any taxation of it would 
threaten such interference with the functions of government 
itself as to be considered beyond the reach of the federal 
taxing power. If the tax considered in Collector v. Day, 
supra, upon the salary of an officer engaged in the perform- 
ance of an indispensable function of the state which cannot 
be delegated to private individuals, may be regarded as such 
an instance, that is not the case presented here.” (Italics 
urs.) 

While it is true this decision narrowed the limits 
of exemption theretofore existing, yet, from the lang- 
uage quoted, the Court evinced a purpose to adhere 
io the doctrine of immunity deemed necessary to 
protect the states from destruction by the federal tax- 
ation of those governmental functions which they 
were exercising when the Constitution was adopted 
and which were, and are, essential to their continued 
existence. 

In Allen v. Regents of the University System of 
Georgia, 304 U. S. 439, the Court held that the conduct 
of athletic exhibitions is not such a function of state 
government as to be free from the burden of a non- 
discriminatory federal tax laid on all admissions to 
public exhibitions for which an admission fee is charged, 
however essential a system of public education to the 
existence of the state. Nevertheless, the Court recog- 
nized the principles for which we contend. 

S we have seen in the decisions of the Supreme 

Court prior to the adoption of the Sixteenth Amend- 
ment, the first principles upholding the sovereignty 
of the United States, and its freedom from control by 
the states in the execution of its constitutional powers 
were enounced. Since the adoption of the Amendment, 
the Court, in sustaining the paramount sovereignty 
of the federal government in matters committed to its 
jurisdiction has held that a state may not lay an income 
tax on dividends in the hands of stockholders, so far as 
they represent income from United States bonds, for 
“the immunity of the national bonds is too important to 
allow any narrowing beyond what the Acts of Con- 
gress permit” (Miller v. Milwaukee, 272 U. S. 713, 
1927) ; a state tax on gasoline sold to the federal gov- 
ernment means to “exact tribute upon the transac- 
tions of the United States and apply the same to the 
support of the state” (Panhandle Oil Co. v. Mississippi, 
277 U. S. 218, 1928); the Panama Railroad, being a 
legitimate governmental enterprise of the United 
States, a state income tax on the salary of its general 
counsel is “likewise immune” (New York ex rel. 
Rogers v. Graves, 299 U. S. 401, 1937); yet a state 
tax upon gross receipts of a contractor with the 
United States is valid, although the resulting cost 
to the government may be increased, for it appears 
that Congress has the power to prevent interference 
with functions of the national government if the bur- 
den becomes too heavy (James v. Dravo Contracting 
Company, 302 U. S. 134). 

Thus, the immunity of the federal government from 
taxation by the states was clearly determined. Neither 
the interest on its bonds, except by the grace of Con- 
gress, nor the salaries that government pays to its 
officers and employees, could be taxed by the states, 
for to do so would be tantamount to the exaction of 
a tribute upon the transactions of the United States. 


Likewise the Supreme Court has consistently recog- 
nized the immunity of the governmental functions of the 
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states from tax by the federal government, in holding 
that while independent contractors of a state are subject 
to federal income tax, yet “any taxation by one govern- 
ment of the salary of an officer of the other, or the public 
securities of the other is prohibited” (Metcalf & Eddy 
v. Mitchell, 269 U. S. 514, 19260); “the agencies the 
state employs in government should not be burdened 
by federal taxes, which would lessen the state’s power 
to employ” (Miller v. McCaughn, 27 F. (2d) 128, 
1928) ; while the gains and profits on sales of munici- 
pal bonds is subject to federal income tax, “the sub- 
ject held to be exempt from federal taxation is the 
principal and interest of the obligations” (Willcuts v. 
Bunn, 282 U. S. 216, 1931); a tax may not be levied 
by the United States on the sale of a motorcycle for 
the use of a state as “the instrumentalities, means 
and operations whereby the states exert the govern- 
mental powers belonging to them are equally exempt 
from taxation by the United States” (Indian Moto- 
cycle Co. v. United States, 283 U. S. 570, 1931); the 
collection of a federal tax on the income of a gas and 
oil lease made by a city “is not inconsistent with and 
does not trench upon the immunity of the state as 
a sovereign,” because the subject of the tax is so 
remote from any governmental function (Burnet v. 
Jergins Trust, 288 U. S. 508, 1933); federal excise 
taxes may be collected from a state engaging in the 
distribution and sale of spirituous liquors, “but by 
the very terms of the rule, the immunity of the states 
from federal taxation is limited to those agencies 
which are of a governmental character” (Ohio v. 
Helvering, 292 U. S. 360, 1934) ; compensation of trus- 
tees of an elevated railroad, operated under state con- 
trol is subject to federal income tax, as the undertaking 
“is distinct from the usual governmental functions 
that are immune from federal taxation in order to 
safeguard the necessary independence of the state” 
(Helvering v. Powers, 293 U. S. 214, 1934); yet the 
acquisition and distribution of a supply of water for 
the needs of the modern city involve the exercise of 
essential governmental functions, and as “the unim- 
paired existence of both governments is equally essen- 
tial,” the Court has recognized the rule, “which rests 
upon necessary implication, that neither may tax the 
governmental means and instrumentalities of the 
other,” therefore, the salary of the chief engineer is 
exempt from federal income tax (Brush v. Commis- 
sioner, 300 U. S. 352, 1937) ; the salaries of liquidators 
for banks and attorneys in state departments, engaged 
in the liquidation of banks, and paid from funds of 
private individuals, which was not deemed to be the 
discharge of essential governmental duties, was 
subject to federal income tax, however, with this 
limitation, that the United States may not tax the 
instrumentalities employed by a state in discharge of 
the “duties which the framers intended each member 
of the Union would assume in order adequately to 
function” (Helvering v. Therrell, 303 U. S. 218, 1938) ; 
“there is no sufficient ground for holding that the 
effect upon the government” of a federal income tax 
on a lease of school land “is other than indirect and 
remote” (Helvering v. Mountain Producers Corpora- 
tion, 303 U. S. 376, 1938) ; but a federal income tax on 
the compensation of employees of the Port of New 
York Authority “neither precludes nor threatens un- 
reasonably to obstruct any function essential to the 
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continued existence of the state government” and “in 
tacit recognition of the limitations” imposed “on state 
immunity the Supreme Court has refused to enlarge 
the immunity beyond those limits marked out in Col- 
lector v. Day” (Helvering v. Gerhardt, 304 U. S. 405, 
1938); and the doctrine of state immunity was re- 
affirmed, although athletic exhibitions are held not to 
be such a function of state government as to be free 
of a non-discriminatory federal tax on admissions 


(Allen v. Regents, 304 U. S. 439, 1938). 


O, in analyzing the decisions of the Supreme Court, 
wJsince the promulgation of the Sixteenth Amend- 
ment, in which the federal government has sought to levy 
a tax upon the means or instrumentalities utilized by 
the states in carrying into effect their governmental 
functions, we find warrant for so holding, in the facts 
of the cases wherein the immunity was not allowed. 
Either the individual seeking immunity was an inde- 
pendent contractor, or the state activity from which 
he derived his compensation was remote from the 
usual governmental functions of the state. The facts 
of the cases were controlling. Nevertheless, in every 
single decision, in one language or another, even when 
not permitting the immunity under the facts of the 
particular case being considered, the Court was 
careful to note and preserve the principle that the 
states may not tax the means which the United 
States may employ in the exercise of its delegated 
powers, and the federal government may not tax the 
instrumentalities which the states may employ in the 
discharge of their essential governmental duties. 


Since this article was prepared for publication, and 
the April issue of Taxes containing Part I, about 
ready for distribution, the Supreme Court, on March 
27, 1939, handed down decisions in the cases of Graves, 
et al. v. New York, ex rel. O’Keefe, and The State Tax 
Commission of Utah v. Van Cott. In the O’Keefe case 
it was held that the salary of an employee of the Home 
Owners’ Loan Corporation, was subject to the im- 
position of an income tax by the State of New York. 
In the Van Cott case it was held that whether the 
Utah income tax statute, by its terms exempts re- 
spondent, an attorney in the Reconstruction Finance 
Corporation and the Regional Agricultural Credit 
Corporation, can be decided by the State’s highest 
court apart from any question of constitutional im- 
munity; this, for the reason that under the O’Keefe 
case, salaries of employees or officials of the federal 
government or its instrumentalities are no longer im- 
mune under the federal Constitution, from taxation by 
the states. 

It is to be regretted that the Supreme Court, in 
overturning preconceived ideas of intergovernmental 
immunity wih respect to salaries of employees of the 
federal and state governments, did not see fit to dis- 
cuss in more detail the reasons therefor. 

From the opinion in the O’Keefe case it appears 
that a provision in the Tax Law of New York, since 
repealed, exempted from income tax “salaries, wages 
and other compensation received from the United States 
of officials or employees thereof”. The New York 
State Tax Commissioners rejected respondent’s claim for 
refund of the tax assessed against him on account of the 
salary received by him from the corporation during 
1934. The Board’s action was set aside by the Appel- 
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late Division of the Supreme Court of New York, whose 
order was affirmed by the Court of Appeals. 


The Supreme Court assumes that the creation of 
the Home Owners’ Loan Corporation was the consti- 
tutional exercise of the powers of the federal govern- 
ment, and states that its activities are governmental 
functions, entitled to whatever tax immunity attaches 
to those functions. It is stated in the opinion that 
Congress has given no intimation of any purpose 
either to grant or withhold immunity from state taxa- 
tion of the salary of the corporation’s employees, and 
the Congressional intention is not to be gathered from 
the statute by implication; that the silence of Con- 
gress implies immunity no more than does the silence 
of the Constitution. The opinion points out that the 
tax is not upon the corporation or its property or 
income, nor is it paid by the corporation or the govern- 
ment from their funds, and that the only possible basis 
for implying a constitutional immunity from state 
income tax is that the economic burden of the tax is 
in some way passed on so as to impose a burden on 
the national government tantamount to an interfer- 
ence by one government with the other in the per- 
formance of its functions. 


The decision adverts to Dobbins v. Commissioners, 
Collector v. Day, New York ex rel. Rogers v. Graves, 
and Brush v. Commissioners, and states that in those 
cases it was assumed, without discussion, that the im- 
munity of a government or its instrumentality extends 
to the salaries of its officers and employees. In dis- 
cussing the Gerhardt case, the Court said it was there 
stated that the tax could be said to affect or burden 
the employer, the Port Authority, or the states creat- 
ing it, only so far as the burden of the tax was econ- 
omically passed on to the employer. The Court was 
unable to say that the present tax on the income oi 
the employees of the corporation lays any unconsti- 
tutional burden upon the national government, and 
further, in no case is there basis for the assumption 
that any such tangible or certain economic burden 
is imposed on the government concerned as would 
justify a court’s declaring that the taxpayer is clothed 
with the implied constitutional tax immunity of the 
government by which he is employed. 

The “single question” with which the Court was 
concerned was whether the tax laid by the state upon 
the salary of respondent, imposes an unconstitutional 
burden upon the federal government. Yet, the Court 
overruled Collector v. Day and New York ex rel. Rogers 
v. Graves, “so far as they recognize an implied con- 
stitutional immunity from income taxation of the 
salaries of officers or employees of the national or a 
state government or their instrumentalities.” The li- 
ability or immunity of the salaries of state officers 
was not in the question. The great fundamental prin- 
ciple of the independent sovereignty of the federal 
and state governments, upon which the’ doctrine 0! 
reciprocal immunity is based, does not appear to have 
been touched upon. 


T is to be hoped that if and when the question as 
to the taxability of the interest on federal and 
state obligations, each by the other, comes before the 
Court it will not suffer the same fate. We hope the 
words of Justice Butler (dissenting) are not prophetic: 
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“But safely it may be said that presently marked for de- 
struction is the doctrine of reciprocal immunity that by recent 
decisions here has been so much impaired.” 

At the time this paper was prepared there was 
before the Congress a bill which was designed to 
terminate the reciprocal tax immunity of both salaries 
and the interest on government obligations. The two 
features were separated, and a bill to terminate the 
immunity of salaries was enacted into law by Con- 
gress, which is reported to have been signed by the 
President on April 12, 1939. There appears to be little 
that can be said about it now, except that we believe 
it would have been far more satisfactory to have sub- 
mitted this entire question to the people, who, in the 
final analysis, under the American system of govern- 
ment, are the source of power. 

A similar bill with respect to the interest on 
federal and state obligations is still in committee. We 


shall endeavor to confine the remaining pages of this 
paper to that question. 


VI. The Constitutionality of the Proposed Statute 


a. Federal income tax upon the interest of federal 
bonds issued after the date of the enactment, and upon 
salaries of officers and employees of the United States. 

The United States, in the exercise of the specific 
powers conferred upon it by the Constitution, has the 
power to issue bonds, to prescribe the terms and con- 
ditions thereof, the rates of interest, and soon. These 


.are matters which are governed by a consideration of 


fiscal needs and conditions. 


Likewise, the United States, for the same reasons, 
has the power to create offices, to prescribe the duties 
thereof, to provide for the terms of office, to fix the 
salaries, fees and emoluments of such offices, and to 


designate the officers and employees to fill those 
offices. 


Having the power to do those things, Congress in 
its wisdom may, and has provided that the interest 
on such bonds, to the extent that it has deemed advis- 
able, and that such salaries paid to its officers and 
employees, shall be subject to the levy of an income 
tax by the United States. This power is unques- 
tioned, even in the case of officers who were elected 
or appointed for a definite term prior to the enact- 
ment of any law authorizing the levy of an income tax. 

In Dobbins v. The Commissioners of Erie County, 
supra, it was pointed out that— 

“no diminution in the recompense of an officer is just and 
lawful, unless it be prospective, or by way of taxation by the 
sovereignty who has a power to impose it.” 

In Galm v. United States, 39 Ct. Cl. 55 (1903), it 
was held that the Income Tax Law of July 1, 1862, 
which expressly applied to salaries of officers and pay- 
ments to persons in the civil, military, naval, or other 
employment or service of the United States, attached 
to the pay of a lieutenant in the United States Army. 
_In Miller v. Milwaukee, 272 U. S. 713 (1927), the 
Court held that Wisconsin could not lay an income 
tax on dividends in the hands of stockholders, in so 
lar as they represent income from United States 
bonds, saying (p. 715): 

“* * * the immunity of the national bonds is too im- 


Portant to allow any narrowing beyond what the Acts of 
Congress permit.” (Ttalics supplied.) 
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In conformity with its authority, Congress has 
exempted from income tax the obligations of the 
United States and its possessions and upon the obli- 
gations of corporations organized under Acts of Con- 
gress, if such corporations are instrumentalities of 
the United States. It has provided that the interest 
on obligations of the United States issued after Sep- 
tember 1, 1917, including treasury certificates of in- 
debtedness, treasury bonds and treasury notes, shall 
be exempt only if and to the extent provided in the 
acts authorizing the issue. Likewise, interest on 
treasury bonds is exempt from federal income tax, 
except certain surtaxes, limited to a certain extent, 
and the interest on an aggregate of not exceeding 
$5000 principal amount of these obligations is exempt 
from surtaxes. 

Congress, having the power to fix the salaries of 
its officers and employees generally, and the power 
to issue bonds and fix the rate of interest to be paid 
by the United States thereon, certainly has the power 
to provide that such salaries and such interest may 
be subject to a diminution by the federal government 
itself, and an Act levying an income tax on these two 
classes of income from the date of the enactment 
would be valid. 

However, as to those obligations of the United 
States, the income from which is partially or wholly 
exempt from federal income tax by the provisions of 
the Act authorizing their issue, Congress is not at 
liberty to alter or repudiate. The binding quality of 
the promise of the United States is the essence of 
the credit which is so pledged. Perry v. United States, 
294 U. S. 330 (1935). 

But with respect to the President, who “shall, at 
stated times, receive for his services, a compensation, 
which shall neither be increased nor diminished dur- 
ing the period for which he shall have been elected” 
(Art. 2, Sec. 1), and as to the judges of the Supreme 
Court and such inferior courts as the Congress may 
from time to time ordain and establish, who “shall 
at stated times, receive for their services a compensa- 
tion, which shall not be diminished during their con- 
tinuance in office” (Art. 3, Sec. 1), a federal income 
tax levied on their salaries has been considered a 
diminution of their salary, and invalid. 

In Evans v. Gore, 253 U. S. 245 (1920), the matter 
in issue was whether a judge of a federal court could 
be subjected to federal income tax in respect of his 
salary, consistent with the Constitution. After an 
historical review, Mr. Justice Van Devanter said (at 
p. 261), that the genesis and words of the Sixteenth 
Amendment— 


“unite in showing that it does not extend the taxing power 
to new or excepted subjects, but merely removes all occasion 
otherwise existing for an apportionment among the states 


of taxes laid on income, whether derived from one source 
or another.” 


and held that the Amendment does not authorize or 
support the tax in question, concluding (at p. 264): 


“Here the Constitution expressly forbids diminution of the 
judge’s compensation, meaning, as we have shown, diminu- 
tion by taxation as well as otherwise. The taxing act directs 
that the compensation—the full sum, with no deduction for 
expenses—be included in computing the net income, on which 
the tax is laid. If the compensation be the only income, the 
tax falls on it alone; and, if there be other income, the 
inclusion of the compensation augments the tax accordingly. 
In either event the compensation suffers a diminution to the 
extent that it is taxed.” 
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Where a judge of the Court of Claims assumed the 
duties of his office on September 1, 1919, and there 
was in effect an Act of Congress of February 24, 1919, 
which declared what the salary of the judges of that 
court would be, it was held that the Revenue Act of 
1918, approved February 24, 1919, could not require 
that his judicial salary be computed as a part of his 
gross income, there being no power to tax a judge of 
a court of the United States on account of the salary 
prescribed for him by law. 

Mr. Justice McReynolds, in Miles v. Graham, 268 
U. S. 501 (1925), after referring to Section 1, Art. 3, 
of the Constitution, said that the words and history 
of the clause indicate that its purpose was to impose 
upon Congress the duty definitely to declare what 
sum shall be received by each judge out of the public 
funds, and that when this duty has been complied 
with, the amount specified becomes the compensation 
which is protected against diminution during his 
continuance in office. 

In O’Donoghue v. United States, 289 U. S. 516 
(1933), the Supreme Court, in answering questions certi- 
fied by the Court of Claims, held that the Supreme Court 
and the Court of Appeals of the District of Columbia 
were constitutional courts of the United States, estab- 
lished under Art. 3 of the Constitution; that the 
judges of these courts hold their offices during good 
behavior, and that their compensation cannot, under 
the Constitution, be diminished during their con- 
tinuance in office. 


UT where the Court receives its authority from Acts 

of Congress, and not from constitutional provi- 
sion, it has been held that the compensation of a 
judge of the Court of Claims can be lawfully dimin- 
ished during his continuance in office. 

In Williams v. United States, 289 U. S. 553 (1933), 
questions were certified to the Supreme Court as to 
whether Sec. 1, Art. 3, of the Constitution applies to 
the Court of Claims and forbids reduction of the 
compensation of the judges thereof during their con- 
tinuance in office; and whether the compensation of 
a judge of the Court of Claims can be lawfully dimin- 
ished during his continuance in office. 

Mr. Justice Sutherland, in disposing of the ques- 

tions, said (at p. 581): 
“the Court of Claims receives no authority and its judges 
no rights from the judicial article of the Constitution, but 
that the court derives its being and its powers and the judges 
their rights from the Acts of Congress passed in pursuance 
of other and distinct constitutional provisions.” 

Therefore, it appears that, aside from obligations 
of the United States, the terms of which have already 
been stated and which may not be altered or destroyed 
by an Act of Congress, and aside from the public 
officers, as to whom there are constitutional provi- 
sions prohibiting the diminution of their salaries dur- 
ing their continuance in office, Congress may lawfully 
impose an income tax upon the interest of obligations 
of the United States and the salaries paid to the fed- 
eral officers and employees, after the date of the enact- 
ment of the statute. 

Such a declaration of policy on the part of Con- 
gress would then become a part of the conditions of 
the obligation of the contract of the United States. 
Certainly, inasmuch as all bonds thereafter issued 
and salaries thereafter paid would be subject to a 
previous statute providing for their taxation, there 
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could be no objection to the diminution on the part 
of future investors or officers and employees, there 
being involved no question as to the retroactivity of 
the statute. 

b. Federal income tax upon the interest of state and 
municipal bonds issued after the date of the enactment of 
the statute. 


N Parts III and V we have cited, quoted and 

commented upon the decisions of the Supreme Court 
relating to this question. Suffice it to say, upon those 
authorities we are firmly of the belief that a federal 
income tax upon the interest of state and municipal 
bonds, even if issued after the date of the enactment 
of the statute, would bear directly upon the borrow- 
ing power of the state governments. Due to the 
security of state and municipal obligations, the inter- 
est on such obligations is low. To lessen the return 
to investors in such bonds, by the levy of an income 
tax, will necessitate the states offering a greater price 
for the use of money necessary to enable them to 
carry on their governmental functions. In practical 
effect and not in theory, this is the exaction of a 
tribute from one sovereign for the support of another. 
The states, in order to secure the necessary funds will 
be compelled to pay a greater rate of interest. To 
secure the funds to pay the increased rate of interest 
will require the levy of higher or additional taxes 
upon their own citizens. This is a clear violation 
of the basic principles protecting the reciprocal im- 
munity of separate, independent sovereigns. 

A practical objection to this Act, demonstrating’ 
its unconstitutionality, suggests itself. Under the 
Revenue Act of 1938 the normal tax rate is 4%, with 
a graduated surtax up to 75% on incomes in excess of 
$5,000,000. Not all of the states at the present time 
levy an income tax. In those states that do levy an 
income tax upon their residents, the rate is not nearly 
so high. For instance, in Maryland, the tax for 1938 was 
a straight rate of 4 of 1%, and for 1939 will be appreci- 
ably higher. 

Should the proposed statute be enacted, it is not 
likely that the states will be content to permit the 
income from their bonds and salaries to be included 
in gross income for federal income tax purposes, and 
perhaps subject to a normal tax of 4%, and a surtax 
up to 75%, and at the same time, levy an income tax on 
their residents, owners of federal bonds, at the present 
unequal rate. The legislatures of the respective states 
will justly feel that the rate should be equal. There is 
very little prospect that the tax rates will be reduced. On 
the contrary, there is every reason to expect that the tax 
burden will become heavier. It has increased stead- 
ily in the past twenty-five years. One only has to 
compare the rate of tax levied by the Act of October 
3, 1913, wherein the normal tax was 1%, with an 
additional tax on income exceeding $500,000 of 6%, 
with the rates under the Revenue Act of 1938, re- 
ferred to above. 


NASMUCH as the proposed Act will go so far as to 

tax the means and instrumentalities of the federal 
and state governments, each by the other, it is rea- 
sonable to expect that the day will arrive when both 
the federal government and the states, in order to 
meet the growing expenditures of government, will 
either increase their rates so as to avoid the effect of 
the reciprocal deduction of taxes paid to the other, 
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or they both will cease to permit any such deduction 
from gross income, and then perhaps not finding this 
a sufficient remedy, will continue to raise the rate of 
tax to the point where it will not only be an inter- 
ference with the functions of the respective govern- 
ments but a literal confiscation of property. But, as 
was suggested in the Dravo case, this ignores the 
power of the federal government to prevent an inter- 
ference with its functions, because that government 
ijssovereign! It must be borne in mind that the states 
also are sovereign, and their governmental functions 
also, may not be interfered with or impaired. To 
assert the power to prevent an interference with the 
functions of government because of a heavy tax, is 
to concede that a light tax is an impairment of the 
functions of government. Certainly, if a government 
has the power to prevent a heavy tax, it has the power 
to prevent any tax, be it light or oppressive. 

HUS, we revolve in a circle, and come back to the 

point where we began—the fundamental principles 
underlying the exemption from taxation by one gov- 
ernment of another—“a repugnancy between a right 
in one government to pull down what there is an 
acknowledged right in another to build up.” McCul- 
loch v. The State of Maryland, supra. 

We repeat, that the power to tax, once admitted, 

acknowledges no limits, except the will of the legis- 
lature in whose hands it is placed. 


c. Grant by the United States to the several states of 
the right to levy an income tax upon the interest on 
United States bonds and salaries paid to officers and em- 
ployees of the United States within the respective states. 


By the suggested Act of Congress it is proposed, 
in order to effectuate the termination of the reciprocal 
immunity from taxation, that the states be granted 
the right to tax the interest on federal securities there- 
after issued and the salaries thereafter paid by the 
United States to its officers and employees. 

In Part VI (a), we have discussed the constitu- 
tionality of the statute, so far as concerns the right 
of the United States to lay a tax upon the interest 
of its bonds and the salaries of its officers. It was 
there developed that the United States has no power 
to levy a tax upon the interest of its obligations in 
contravention of the terms of the Act providing for 
their issuance, which would have the effect of alter- 
ing or destroying the contract of the United States 
with its creditors. It was also there pointed out that 
in the absence of a specific constitutional provision 
telating to the salaries of public officers, the power of 
the United States to levy an income tax on the salaries 
of its own officers is unquestioned, including officers 
who were elected or appointed for a definite term 
prior to the enactment of any law authorizing the levy 
of an income tax. However, the Constitution, by pro- 
viding that the compensation of public officers shall 
not be diminished during their continuance in office, 
operates to prohibit the levying of an income tax on 
the salary of officers so protected. 21 Ann. Cas. 199; 
Ann. Cas. 1913C 998, 999. 

The United States, not having within its jurisdic- 
tion the power to levy an income tax in the two instances 
mentioned. it follows that it would not have the power 
to grant that right to another and different sovereign, 
or a grantor can convey no greater rights than he 
himself has. 
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With these exceptions in mind, we will proceed 
with the study of the power of the federal govern- 
ment to grant to the states the right to levy a state 
income tax upon the interest of federal obligations 
and the salaries of federal officers and employees. 

In Van Allen v. The Assessors, 3 Wall. 373 (1866), 
one of the questions involved was whether Congress 
had legislated in respect to certain associations, so as 
to leave the shares of the stockholders subject to state 
taxation. After reviewing the Act, Mr. Justice Nelson 
said that its provisions— 


“not only recognize, in express terms, the sovereign right 
of the state to tax, but prescribe’ regulations and duties to 
these associations, with a view to disembarrass the officers 
of the state engaged in the exercise of this right. Nothing, 
it would seem, could be made plainer, or more direct and 
comprehensive on the subject.” 


In Austin v. Board of Aldermen of the City of Boston, 
7 Wall. 694 (1869), a statute of Massachusetts pro- 
vided for the taxation of shares in associations for 
banking, established under the laws of the United States, 
confined to persons within the limits of the state. An 
Act of Congress which permits the shares to be taxed 
by the state, requires them to be included “in the 
valuation of personal property” of the holder, “in the 
assessment of taxes imposed by or under state au- 
thority, at the place where such bank is located, and 
not elsewhere.” In discussing the power of the fed- 
eral government to waive its immunity from state 
taxation, Mr. Justice Swayne said: 

“The right of taxation, where it exists, is necessarily un- 


limited in its nature. It carries with it inherently the power 
to embarrass and destroy. 


“It is well settled that the states cannot exercise this au- 
thority in respect to any of the instrumentalities which the 
general government may create for the performance of its 
constitutional functions. It is equally well settled, that this 
exemption may be waived wholly, or with such limitations and 
qualifications as may be deemed proper, by the law-making 
power of the nation; but the waiver must be clear, and every 
well-grounded doubt upon the subject should be resolved in 
favor of the exemption. 

* * * * * * 

“Important questions have arisen as to the construction 
and effect of the permission given to tax, by the Act of 
Congress under consideration, with reference to the national 
securities held by the banks. These questions have been 
settled by this court in repeated decisions.” (Italics ours.) 


In Fidelity & Deposit Company v. Pennsylvania, 240 
U. S. 319 (1916), it was held that a surety company 
does not, by becoming, conformably to an Act of 
Congress, surety on bonds required by the United 
States, act as a federal instrumentality so as to be 
exempt from a state tax on the premiums received, 
which is exacted from foreign corporations for the 
privilege of doing business within the state, Mr. Jus- 
tice McReynolds saying (at p. 323): 

“*k %* * undoubtedly a state may not directly and mate- 
rially hinder exercise of constitutional powers of the United 
States by demanding in opposition to the will of Congress 
that a federal instrumentality pay a tax for the privilege of 
performing its functions.” (Italics supplied.) 

In Jaybird Mining Co. v. Weir, 271 U. S. 609 (1926), 
it was held that ore in possession of a lessee, which 
was taken from restricted property of a Quapaw 
Indian leased by the government for development, 
from which the interests of the Indian have not been 
segregated, is not subject to state taxation, Mr. Jus- 
tice Butler saying (at p. 613): 

















































































































































































































































































































































































































































































































































































































































































































































































































324 T AX ES—The Tax Magazine 






“It is elementary that the federal government in all its 
activities is independent of state control. This rule is broadly 
applied. And without congressional consent no federal agency 
or imstrumentality can be taxed by state authority.” (Italics 


ours.) 

And in Domenech v. National City Bank, 294 U. S. 
199 (1935), a suit was instituted to recover a tax 
imposed by Puerto Rican authorities on the portion of 
the capital of a national bank employed in Puerto 
Rico. It was held that R. S. Sec. 5219 forbids the 
collection. Mr. Justice Roberts there said that a state, 
though a sovereign, is precluded from levying such a 
tax because the Constitution requires that there be 
no interference by a state with the powers granted 
to the federal government, and that a territory or a 
possession may not do so because the dependency 
may not tax its sovereign without the explicit consent 
of Congress (at p. 205) : 

“True the Congress may consent to such taxation; but the 
grant to the Island of a general power to tax should not 
be construed as a consent. Nothing less than an Act of 
Congress clearly and explicitly conferring the privilege will 
suffice.” (Italics ours.) 

On the other hand, there is no doubt that the state 
may make agreements with Congress “if the essence 
of their statehood is maintained without impairment.” 
Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 

From the foregoing authorities it would appear that 
Congress has the power to grant to the states the 
privilege of levying an income tax upon the interest 
of federal obligations and the salaries of federal officers 
and employees, but “nothing less than an Act of 
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Congress clearly and explicitly conferring the privi- 
lege will suffice.” However, the exemption of the fed- 
eral government “may be waived wholly, or with such 
limitations and qualifications as may be deemed proper, 
by the law-making power of the nation.” This the 
states may accept “if the essence of their statehood 
is maintained unimpaired.” 


In this sense, a grant is a beneficence, the bestowal 
of a privilege not theretofore enjoyed. At best the 
Act would be only permissive, that is, it may be ac- 
cepted or rejected at will by the grantees. ‘There is 
no provision in the Constitution which may compel 
the states or any of them to accept the grant, they 
being sovereigns and acknowledging no superior 
within their sphere of action. 

HE mere enactment of the statute could not make 

it operative as against the states. In order to make 
it operative, it is essential that the states accept the 
grant. Should they decline so to do, then the ideal 
of reciprocity falls. In the event that only one state, 
or some number less than all, should accept the grant 
and the remainder reject it, that eventuality would 
present some difficult legal and practical problems. 
In such case would the Act be deemed applicable to 
those states which accept the grant and inapplicable 
to those states that do not? This brings into view 
the possibility that the tax would be discriminatory 
against the holders of bonds and recipients of salaries 
in those states that have accepted the grant, and the 
tangle and confusion resulting from, for example, the 
State of Virginia accepting the benefits of the grant, 
and the State of Maryland declining the benefits. 

Another difficulty stands in the way: If the opera- 
tion of the Act is permissive, depending-upon the will 
of the states to accept or reject the grant, as it cer- 
tainly seems that it is, the result is likely to be that 
a state may accept the grant, and then finding the 
bargain not to her advantage, may desire to relinquish 
the grant. It would hardly be feasible for the reciprocal 
arrangement to be operative one year and inopera- 
tive the next; and from the point of view of the 
federal government, the states having once accepted 
the grant and the privileges conferred by it, may not 
upon a later date be released therefrom. 

The situation in Steward Machine Co. v. Davis, supra, 
is not the one here. There it was said that the state, 
by the enactment of the unemployment compensation 
law, authorizes the deposit of the unemployment tax 
receipts in the United States Treasury; that their 
consent may be revoked and the deposits withdrawn 
the moment the state commission gives notice to the 
Treasurer that they would like to have the money 
back. The legal relationship of creditor and debtor 
existed, as in the case of a depositor with his bank. 
Here, there would be the exaction of a tribute from 
one sovereign for the support of another, and the con- 
sequent impairment of the essence of their statehood. 
The moneys once taken from the states in the form 
of taxes levied on their means and instrumentalities 
by the United States would be forever lost to the states. 

But in the final analysis, the principal obstacle to 
the Act is the inability to persuade the states to 
relinquish their sovereignty by entering into this 
reciprocal arrangement. The states are not yet ready 
to “bargain their heritage for a tithe.” 



























rivi- 
fed- 
such 
per, 
the 
100d 


wal 

the 
> ac- 
re is 
npel 
they 
rior 


nake 
nake 
the 
deal 
tate, 
rant 
ould 
ems. 
le to 
able 
view 
tory 
ATIeS 
| the 
, the 
rant, 


era- 
will 
cer- 
that 
the 
juish 
rocal 
era- 
the 
pted 
not 


pra, 
tate, 
ition 
. tax 
their 
awn 
. the 
ney 
btor 
ank. 
‘rom 
con- 
ood. 
‘orm 
ities 
ates. 
le to 
s to 
this 
oady 


1939 


COUR 


United States Supreme Court 


Board Retirement—Capital Gains—Prior Law.—Redemp- 
tion of bonds before maturity by the issuing corporation is 
not a sale or exchange of capital assets within the meaning 
of Section 208(a)(1), 1926 Act and Section 101(c)(1), 1928 
Act. Therefore, bondholder’s gain from surrender of bonds 
for retirement was not capital gain. Change in the 1934 Act 
was not an attempt to construe prior Acts. 

Affirming Circuit Court of Appeals, Ninth Circuit, 95 Fed. 
(2d) 794, reported at 38-1 ustc § 9250, which affirmed District 
Court decision.—U. S. Supreme Court, in Douglas Fairbanks v. 
United States. No. 65, October Term, 1938. 


Intergovernmental Taxation — Public Salaries — Constitu- 
tionality—On the authority of Graves v. O’Keefe (394 CCH 
§9411) the Supreme Court of the United States holds that 
the Supreme Court of the State of Utah can decide as to the 
taxability (State income tax) of the compensation of an 
attorney for the Reconstruction Finance Corporation and the 
Regional Agricultural Credit Corporation, both federal 
agencies, “without the necessity, so far as the Federal Con- 
stitution is concerned, of attempting to divide functions of 
government into those which are essential and those which 
are non-essential.” 


Remanding decision of the Supreme Court of the State of 
Utah, reported at CCH Corporation Tax Service, Utah, 
{ 1524, 79 Pac. (2d) 6—U. S. Supreme Court, in The State Tax 
Commission of Utah et al. v. W. Q. Van Cott, No. 491, October 
Term, 1938. 


Redemption of Bonds—Unamortized Bond Discount of 
Merged Subsidiary.—A Pennsylvania corporation may, under 
the 1926 and 1928 Acts, deduct unamortized bond discount 
and expense in connection with redemption of the bonds of 
a subsidiary, all of whose assets it had previously acquired 
under the Pennsylvania law. In the case of the Pennsylvania 
Water & Power Co. a merger took place under “short form 
merger” statute of Pennsylvania and in the case of the Metro- 
politan Edison Co. there was a de facto merger. In both 
cases the taxpayers were by law liable for the debts of the 
transferors. 

Affirming Circuit Court of Appeals for the Third Circuit, 
38-2 ustc § 9486, 98 Fed. (2d) 812 (Pennsylvania Co.), which 
reversed 36 BTA 467, CCH Dec. 9743, and 38-2 ustc { 9487, 
98 Fed. (2d) 807 (Metropolitan Co.), which reversed 35 BTA 
1110, CCH Dec. 9654.—U. S. Supreme Court, in Guy T. Helver- 
ing, Commissioner of Internal Revenue v. Metropolitan Edison 

ompany, Guy T. Helvering, Commissioner of Internal Revenue 
v. Pennsylvania Water & Power Company. Nos. 486 and 487, 
October Term, 1938. 

* * * 

Following its decision immediately preceding, the Court 
holds that taxpayer may deduct unamortized bond discount 
and expense of a subsidiary to whose assets and liabilities it 
succeeded under the Pennsylvania Act of April 29, 1874, re- 
lating to “short form” mergers. 
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Reversing Circuit Court of Appeals for the Second Circuit, 
38-2 ustc | 9444, 98 Fed. (2d) 561, which affirmed Board of 
Tax Appeals memorandum opinion, CCH Dec. 9705-B.—U. S. 
Supreme Court, in General Gas and Electric Corporation v. 
Commissioner of Internal Revenue. Nos. 492 and 493, October 
Term, 1938. 


State Taxation of Federal Salaries—Constitutionality.— 
Overruling previous decisions, the Court holds that it is not 
violative of the Federal Constitution for the State of New 
York to impose an income tax on the salary of an employee 
of the Home Owners’ Loan Corporation, a United States 
instrumentality. Such taxation imposes no unconstitutional 
burden on the Federal Government. Two dissents. 

Reversing decision by Appellate Division of the Supreme 
Court of New York, CCH New York Tax Service, { 87-722, 
253 App. Div. 91, whose order was affirmed without opinion 
by the Court of Appeals of New York, 278 N. Y. 221.—U. S. 
Supreme Court, in Mark Graves, John Merrill and John P. 
Hennessy as Commissioners Constituting the State Tax Com- 
mission of the State of New York v. People of the State of New 
York ex rel. James B. O’Keefe. No. 478, October Term, 1938. 


Appellate and Lower Courts 


Accounting Methods—Bank.—Where the plaintiff-receiver 
has not established that the hybrid system of accounting used 
by the bank for the period February 16 to December 31, 1928, 
did not clearly reflect income, or that the Commissioner 
abused his discretion in approving such system, use of the 
cash receipts and disbursements basis, which would allegedly 
give rise to a refund, is denied.—U. S. District Court, Eastern 
Dist. of Michigan, Southern Division, in B. C. Schram, Re- 
ceiver of First National Bank-Detroit v. United States. Law 
No. 13,922. 


Accounting Methods — Changes — Inventories. — Where a 
candy manufacturing partnership changed in 1920 from the 
cash basis to the accrual basis and filed its 1920 return on the 
accrual basis without having obtained permission from the 
Commissioner to do so, the Commissioner’s action in refusing 
to permit the partnership to include the January 1, 1920 
inventory value in its cost of goods sold during 1920 is ap- 
proved. Barbas, 1 BTA 611, CCH Dec. 229, followed.—u. S. 
District Court, Eastern Dist. of Michigan, Southern Division, 
in Thomas G. Barbas v. Fred L. Woodworth. Law No. 11,600. 


Bad Debts—Ascertainment of Worthlessness.—It is held 
that the taxpayer ascertained in 1931 that certain debts had 
become worthless. The debts represented loans made to a 
corporation between June 16, 1926, and November 2, 1931. She 
was 80 years old in 1931, having been an invalid for some 
years. She had no business experience but relied upon the 
representations of her son and an inventor, both officers of 
the corporation, that its business would be successful and 
that the loans would be repaid. On November 6, 1931, she 
received the advice and report of a new financial advisor that 
her loans were worthless and uncollectible. 
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Reversing Board of Tax Appeals decision, 36 BTA 1214, 
CCH Dec. 9841.—U. S. Circuit Court of Appeals, Second Cir- 
cuit, in Thomas F. Moore, Exr., Estate of Ellen Hyde Scovill v. 
Commissioner of Internal Revenue. No. 16061. 


Beneficial Interests—Allocation of Cost.—At various dates 
prior to 1933, petitioner purchased at unit cost certificates of 
bank stock each having an endorsement entitling the regis- 
tered holder to share ratably with all other certificate holders, 
according to their several interests, in dividends or profits, 
and, in case of dissolution, in the distribution of the capital 
of another corporation, the Security Co. The endorsement 
provided that “the interest in the Security Company attached 
to any share of the Bank stock shall be alienable, only in con- 
nection with the transfer of such Bank stock,” and none was 
otherwise disposed of prior to the dissolution of the Security 
Co. on November 29, 1933. Upon said dissolution, petitioner 
received declarations of interest in the distribution of pro- 
ceeds of the Security Co. and sold them in December, 1933. 
It is held that the character of endorsements placed on the 
bank stock did not render impracticable the apportionment 
of the cost of the component elements making up a unit of 
bank stock and the endorsement thereon of beneficial interest 
in the Security Co. A practicable allocation of cost to be 
used in computing the deductible loss was determined by the 
3oard of Tax Appeals on the basis of the respective values at 
the dates of purchase of the units, (1) on the basis of the 
respective asset values of each stock and (2) on the basis 
of their respective values, as appraised by expert witnesses. 
The instant Court upholds the Board. 


Affirming Board of Tax Appeals decision, 34 BTA 1158, 
CCH Dec. 9498.—U. S. Circuit Court of Appeals, Third Cir- 
cuit, in Commissioner of Internal Revenue v. Stanley Hagerman. 
No. 6768, October Term, 1938. 


Capital v. Income—Sale of Oil Interest v. Loan—Deple- 
tion.—Under an agreement wherein the joint owners of a 
one-half interest in an oil lease were to pay petitioner, the 
owner of the other half, a certain sum for their share of drill- 
ing costs, petitioner may not apply the amount received in 
1932 in excess of one-half of the drilling expenses as a reduc- 
tion of its capitalized cost, such amount being taxable as 
income. 


Transactions wherein petitioner, in consideration of stated 
amounts, agreed to pay specified proportions of the proceeds 
of certain oil sales, or actual shares of the oil produced, are 
held not loans, payable with interest, but sales of economic 
interests in the properties to the extent of the amounts 
agreed upon, gain on which was taxable to petitioner. Peti- 
tioner is not entitled to an allowance for depletion on the 
proceeds of such sales. 


Affirming Board of Tax Appeals decision, 37 BTA 656, 
CCH Dec. 9999.—U. S. Circuit Court of Appeals, Fifth Cir- 


cuit, in Ortiz Oil Company v. Commissioner of Internal Reve- 
nue. No. 8952. 


Capital Stock Tax—Adjustments to Declared Value.—Cor- 
poration’s distribution of $500,000 of its paid-in surplus to its 
shareholders was not a liquidating distribution within the 
meaning of Section 701(f)(A) of the Revenue Act of 1934, 
where no stock was cancelled or redeemed. Therefore, the 
distribution may not be applied to reduce the declared value. 


Affirming District Court decision, 23 Fed. Supp. 191, re- 
ported at 38-1 ustc § 9248.—U. S. Circuit Court of Appeals, 
Eighth Circuit, in Beattie Investment Company v. United States. 
No. 11,263, November Term, 1938. 


Capital Stock Tax— Association v. Partnership.—A partner- 
ship which operated as such for more than 40 years was not 
an association and was not subject to the capital stock tax 
imposed by the NIRA and by the Revenue Acts of 1934 and 
1935 as amended. 

Affirming District Court decision.—U. S. Circuit Court of 


Appeals, Fifth Circuit, in United States v. W. T. Carter et al. 
No, 8869 


Capital Stock Tax—Constitutionality.—In a suit for refund, 
the taxpayer alleges that the statute imposing these taxes is 
unconstitutional and void, that the capital stock tax raises a 
conclusive presumption that the declared value is the actual 
value and that the actual value for 1935 is the same as the 
declared value for 1934, and that the provisions constitute 
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an unconstitutional delegation of legislative authority to the 
taxpayer without any standard for its exercise. Pointing out 
that it was fundamental error in the position taken by the 
taxpayer not to connect the capital stock tax with the excess- 
profits tax, the Court holds that the two taxes are inseparable, 
that the capital stock tax is an adjunct of the excess-profits 
tax, and that in view of the self-adjusting relationship of the 
two taxes, it was not arbitrary to permit the taxpayer the 
right to make an election as to the declared value, and pre- 
clude either party from making a change in the amount 
elected. Although the point was not raised in the instant 
case, the Court holds that the holding of unconstitutionality 
of Title I of the NIRA in the Schechter case has no applica- 
tion to the provisions of Title II (capital stock tax) of the 
NIRA.—U. S. Court of Claims, in Allied Agents, Inc. v. United 
States. No. 44038. 


Estate Tax—Contemplation of Death.—A gift of stock by 
decedent to his nephews, manual delivery of which was made 
on January 9, 1935, the same day on which decedent signed 
his revised will, was made in contemplation of death and was 
includible in his gross estate. Decedent died on March 29, 
1935, at the age of 74 years. He had been ill and confined 
to his bed since August, 1934, and from that time his condi- 
tion grew steadily worse. The Court concludes that decedent 
had no intent to part with the stock until death was close at 
hand, and that the gift was a substitute for a testamentary 
disposition —U. S. District Court, Middle Dist. of North 
Carolina, Greensboro Division, in J. S. White, Stephen A. 
White and Stephen H. Millender, Exrs., Estate of W. E. White 
v. C. H. Robertson, Collector of Internal Revenue. Law No. 
682-G. 

a x x 

Irrevocable trust transfer made by decedent at the age of 
78, and more than two years before his death, and gift of 
$29,000 to the beneficiary of the trust, were not made in con- 
templation of death. There is no estate tax liability on such 
transfers.—U. S. District Court, Southern Dist. of California, 
in A. W. Billings v. United States. No. 8328-RJ. 


Excise Tax—Automobile Parts—Claim for Refund.—A 
claim for refund of excise taxes alleged to have been erroneously 
assessed and collected under Sec. 606(c), 1932 Act, having 
been rejected by the Commissioner on the merits, the Court 
denies the Government’s motion to dismiss this suit for 
refund because the claim did not disclose that the plaintiff did 
not include the tax in the selling price or collect the tax from 
its vendees. The Commissioner is held to have waived any 
departmental regulation requiring such disclosure.—U. S. 
District Court, Western Dist. of Pennsylvania, in S & R 


Grinding and Machine Company v. United States. Law No. 
9112. 


Excise Tax on Dividends under NIRA.—Dividend paid on 
July 1, 1933, but declared on April 15, 1933, before enactment 
of the National Industrial Recovery Act, was not subject to 
the 5 per cent excise tax. Resolution duly adopted at direc- 
tors’ meeting held on April 15, 1933, was a valid declaration 
of a dividend and created a debtor-creditor relationship be- 
tween the corporation and its shareholders.—U. S. District 
Court, Dist. of Oregon, in Bennett Baldy, Liquidating Trustee 
of Baldy Finance Company v. United States. Law No. 12920. 





Exempt Corporation—Claims—Time for Filing.—For the 
taxable years ended May 31, 1928, and May 31, 1929, appcllee 
corporation considered itself to be an exempt corporation. 
The Commissioner at first denied the exemption, and appellee 
paid the taxes demanded. In April, 1932, the Commissioner 
revoked his ruling denying exemption. In May, 1932, ap- 
pellee corporation filed claim for refund of the taxes it had 
paid for 1928 and 1929. The Commissioner refused to refund 
the taxes because claim was not filed within 
two years from payment of the tax as required 
in Section 322(b)(1) of the Revenue Act of 
1928. It is held that Section 322(b)(1) of the 
1928 Act is applicable only to taxpayers re- 
quired to file income tax returns; and that, 
since taxpayer was an exempt corporation 
and, therefore, not required to file a return, 
Revised Statutes Section 3228 as amended by 
Section 112 of the Revenue Act of 1926 is appli- 
cable. Claim for refund having been filed within four years after 
payment of the amount, as required by R. S. 3228, it was timely. 
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Vacating dismissal in opinion reported at 37-2 ustc { 9523, 
and afirming District Court.—U. S. Circuit Court of Appeals, 
Ninth Circuit, in Clyde G. Huntley, Collector 
of Internal Reve nue, Dist. of Oregon v. South- 
ern Oregon Sales, Inc. No. 8501. 


Income—Philippine Sugar Miller.—Under 
a contract wherein taxpayer, as operator of a 
sugar mill, was entitled to a part of the sugar 
manufactured, the sugar so received is held 
to be compensation for milling services and 
constituted income to the taxpayer to the 
extent of the fair market value of the sugar at the time and 
place of its receipt. Taxpayer did not manufacture sugar 
for its own account but carried on the operation as a service 
to the planters. Further, the Board’s determination of the 
fair market value of the sugar was based upon substantial 
evidence. 

Affirming Board of Tax Appeals decision, 35 BTA 173.— 
U.S. Circuit Court of Appeals, Ninth Circuit, in Commissioner 
if Internal Revenue v. Hawaiian Philippine Sugar Company. 
No. 8748. 





Inheritance Tax Deduction—Income from Royalties.— 
Taxpayer, who reported his business income on the accrual 
basis and all other income and expense on the cash basis, 
executed a compromise agreement in 1920 with respect to 
certain inheritance taxes, payments being made thereon in 
1920 and 1921. It is held that such liabilities, not being in 
fact sustained in 1919, are not accruable in that year. Fur- 
ther, if such amount were accruable, taxpayer’s royalties 
from mining leases with respect to 1919 should also accrue 
in that year.—U. S. District Court, Eastern Dist. of Michigan, 
Southern Division, in Old Merchants National Bank and Trust 
Co. of Battle Creek and Wellington R. Burt, Exrs., Last Will 
md Testament of George R. Burt, Deceased v. United States of 
America. Law No. 10,927. 


Installment Obligations—Disposition.—In 1928, petitioner 
received an installment obligation which she then included 
in an irrevocable trust for her own benefit. It is held that 
although the installment obligation ultimately did not pay 
out, the transfer in trust gave rise to income which was tax- 
able to the extent of the excess of the fair market value over 
the adjusted cost basis. The Commissioner’s determination 
of the fair market value of the obligation is upheld in the 
absence of evidence to the contrary.—U. S. District Court, 
Southern Dist. of California, Central Division, in Elizabeth J. 
Marshall v. United States. No. 7301-J. 


Installment Obligations—Disposition—Death of Partner.— 
Petitioners contend, in effect, that the death of a member of a 
partnership results in the transmission, not of an interest in 
certain installment notes (assumed to be owned by the part- 
nership), but merely of an interest in the partnership. The 
court holds, however, that the member’s death effects an 
immediate dissolution of the partnership, causes an immediate 
vesting in his estate, subject to the rights and duties incident 
to the partnership liquidation, of his pro-rata interest in each 
and every piece and parcel of the partnership property, and 
subject alone to the liquidation, transmits to his estate his 
pro-rata interest in the installment obligations which, before 
his death and the dissolution of the partnership, the partner- 
ship upon this assumption, had owned. Accordingly, there 
was such a disposition of the installment obligations as would 
give rise to taxable gain under the provisions of section 44(d) 
of the 1932 Act. 


Affirming Board of Tax Appeals decision, 37 BTA 565, 
CCH Dec. 9985, reported at 384 CCH 7 7185.—U. S. Circuit 
Court of Appeals, Fifth Circuit, in F. E. Waddell et al., Inde- 
pendent Exrs., Estate of W. N. Waddell v. Commissioner of 
Internal Revenue. No. 8895. 


Loss—Sale to Controlled Corporation—1928 Act.—Losses 
are denied on sales of stock by two individuals to a corpora- 
tion in which they owned 95 per cent of the stock. No cash 
was paid by the corporation for the stock, there having been 
merely a bookkeeping entry crediting their accounts on the 
company books. There is no evidence that the stock was 
actually transferred and registered in the corporation’s name. 
—U. S. District Court, Eastern Dist. of Michigan, Southern 
Division, in J. Sterling Wickwire v. United States. Donald M. 
Teer v. United States. Nos. 13531 and 13532. 


INTERPRETATIONS 
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Loss—Trade, Business or Profit Transactions.—On the evi- 
dence it is held that the taxpayer’s loss on the sale of stock 
in 1930 was not deductible as a business loss nor as a loss 
in a transaction entered into for profit. Taxpayer, a naval 
architect, invested $100,000 in the stock of a boat company in 
order to obtain employment as a designer of a boat to com- 
pete in an international yacht race. The investment was 
made to advertise his reputation as a naval architect. The 
boat designed by him having been unsuccessful, he made a 
bona fide sale of the stock for $10. Taxpayer was not in the 
business of dealing in stocks, and the evidence showed that 
he had no hopes of making a profit on the stock when he 
acquired it. 

Affirming Board 7 Tax Appeals decision, 37 BTA 427, 
CCH Dec. 9965.—U. Circuit Court of Appeals, First Cir- 
cuit, in Frank C. Paing v. Commissioner of Internal Revenue. 
No. 3348, October Term, 1938. : 


Suits against U. S.—Defenses.—Taxpayer sued to recover 
allegedly overpaid income taxes for the year 1918. The basis 
for the suit was that in taxpayer’s 1918 closing inventory 
wool had been overvalued. The defendant Collector in an 
amended answer contended that other items of the inventory 
were undervalued and that if the inventory as a whole were 
correctly valued there would be no overpayment. In this 
connection Collector sought, under rule of court, to examine 
designated books and records of the taxpayer. Taxpayer 
resisted on the ground that defendant could not raise this 
issue of defense because the Commissioner had rejected the 
refund claim without changing his determination, and the 
defendant could not be heard to say that the determination 
of taxable income would stand if proper valuation were 
placed on the entire inventory. The Court overrules this 
contention, holds that the defense raised is open to the de- 
fendant, and grants the motion for leave to inspect records, 
but only in so far as the year 1918 is concerned.—U. S. Dis- 
trict Court, Dist. of Massachusetts, in Pacific Mills v. Malcolm 
FE. Nichols, Former Collector. Law No. 4622. 


Transferee’s Liability—Taxpayer was liable as transferee 
for taxes due from a dissolved corporation for 1926. He and 
another purchased the assets of the corporation and agreed 
to assume its liabilities. Payment was made directly to the 
stockholders instead of to the corporation. This left the 
latter without funds to pay the income tax on the gain result- 
ing from the sale. It is held that the agreement to assume 
the seller’s liabilities extended to the income-tax liability of 
the seller resulting from the sale. It is further held that 
transferee liability and liability under the trust fund doctrine 
arose by reason of payment of the purchase price to the 
stockholders, leaving the corporation without property. 

The unsuccessful contention of the Commissioner in a prior 
Board proceeding that stockholders of the old corporation 
were pra oe transferees is not res adjudicata as to the liabil- 
ity of taxpayer in this proceeding, and does not prevent his 
taking a different position in this proceeding. 

Affirming 36 BTA 268, CCH Dec. 9705.—U. S. Circuit Court 
of Appeals, Seventh Circuit, in George C. ra v. Commis- 
stoner of Internal Revenue. No. 6708, October Term, 1938. 


Trust Income—Taxability—Under the terms of a testa- 
mentary trust, the income was to be accumulated until the 
beneficiary became of age. Petitioner beneficiary became of 
age on October 30, 1932, on which date he received the income 
of the trust which had been accumulated for him from 
January 1, 1932, to October 29, 1932. It is held that the in- 
come for that period is taxable to the trustees and not to 
petitioner beneficiary. Dissenting opinion filed. 

Reversing Board of Tax Appeals decision, 37 BTA 709, 
CCH Dec. 10,003.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Adolph Bernard Spreckels v. Commissioner of In- 
ternal Revenue. No. 8942. 


Worthless Bank Stock.—Where the West 
Side Trust & Savings Bank (Chicago, Illinois) 
did not reopen after the bank moratorium 
of March 4, 1933, but pending reorganiza- 
tion, the State Auditor did not make a 
formal announcement until December 19, 
1933, that the bank could not be reorgan- 
ized and should be liquidated, it is held that 
plaintiff’s investment in the capital stock of said bank became 
worthless during plaintiff’s fiscal year ended November 30, 
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1933, in which period plaintiff is entitled to a deduction therefor. 
—U. S. District Court, Northern Dist. of Illinois, Eastern 
Division, in The Warfield Company v. United States. No. 46280. 


Worthlessness of Stock v. Net Loss in 1928.—Where peti- 
tioner’s business was the selling of real estate, the title of 
which was in corporations he had organized and with which 
he had commission contracts, the worthlessness of stock in 
such corporations in 1928 does not give rise to a loss from 
trade or business inasmuch as taxpayer was not in the busi- 
ness of buying and selling corporate shares or securities. 
Accordingly, the amount may not be claimed as a net loss 
so as to be deductible in computing petitioner’s income for 
the succeeding taxable year. 

Affirming Board of Tax Appeals memorandum decision 
reported at CCH Dec. 9636-H.—U. S. Circuit Court of Ap- 
peals, Sixth Circuit, in Burnette F. Stephenson v. Commis- 
sioner of Internal Revenue. No. 7580. 


Board of Tax Appeals 


Bad Debt Deductions—Charge-off v. Reserve System.— 
Where petitioner was incorporated in May, 1933, and deducted 
an amount for specific bad debts in its first return of income 
filed for the year 1933, and did not for this year set up on its 
books or deduct from its gross income any reserve for bad 
debts, it is held that petitioner elected to use the charge-off 
method rather than the reserve method, and not having 
secured from the Commissioner any permission to change 
from the charge-off method to the reserve method prior to 
the filing of its returns for the taxable years 1934 and 1935, 
the election which it made in filing its first return is binding 
upon petitioner for the taxable years 1934 and 1935.—Records 
& Goldsborough, Inc. v. Commissioner, Decision 10,628-B 
[CCH]; Docket 91424. Memorandum opinion. 


Bad Debts—Deduction Disallowed.—Deduction in 1935 is 
disallowed on account of worthlessness of a debt owing to 
taxpayer by her nephew. There was no proof of ascertain- 
ment of worthlessness or of charge-off, and the evidence 
indicated that the financial condition of the nephew was such 
in earlier years as to indicate worthlessness before 1935.— 
Josephine M. Brill v. Commissioner, Decision 10,601-A [CCH]; 
Docket 89574. Memorandum opinion. 


Bad Debts—Worthless Stocks.—(1) Partial charge-off of 
indebtedness allowed in 1932 to the extent that it was ascer- 
tained to be worthless and charged off in that year and fur- 
ther charge-off disallowed in 1934 where the remainder of the 
debt was worthless in 1933. At the close of 1933 the debter 
corporation had ceased to do business and had no tangible 
assets except a small amount of cash—less than $50—and 
office supplies of no substantial value. The corporation was 
finally dissolved in August, 1934. 

(2) Loss is denied in 1935 in the amount of the cost to 
petitioner of stock acquired by him in 1928 in a land company 
as a requirement for membership in a golf club. The land 
company owned the land on which the golf course was situ- 
ated. The evidence does not indicate that the acquisition of 
the stock was a transaction entered into for profit, nor does 
it indicate that a loss was sustained in 1935. Foreclosure 
proceedings were begun in 1932. 

(3) Compensation in the form of fees received by the 
petitioner for services as notary public in the State of New 
York in 1932, 1934, and 1935 is not exempt from federal in- 
come tax.—James F. Curtis v. Commissioner, Decision 10,588 
[CCH]; Dockets 85567, 91589. 39 BTA —, No. 44. 


Basis of Corporate Assets.—Assets acquired by a corpora- 
tion, successor to a bankrupt corporation, are held to have 
been acquired from the stockholders for cash and for the 

assumption of liabilities incurred by the 

—y stockholders in purchasing the assets at pub- 
ta lic sale. Statement in resolution, adopted 
‘ate > by the directors, that it was planned to 
ise} bt “"i3 acquire the assets by issuing stock therefor 
ij hye, is in conflict with what was actually done 
a fin later. Therefore, there was not a transfer 
rig 4 of assets to a controlled corporation for 

a stock. The basis of the assets is their cost 
to the acquiring corporation, and not their 
cost to the stockholders.—King’s, Inc. v. Commissioner, Deci- 
sion 10,602-D [CCH]; Docket 82573. Memorandum opinion. 
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Business Expenses—Actor—Head of Family.—(1) Peti- 
tioner, to enhance his prestige as a motion picture actor 
through better codperation of studio em- 
ployees with whom he was engaged, paid 
or distributed to them, in accordance with the 
custom in that industry, certain tips or gra- 
tuities in the amount of $161 in 1934. These 
payments are held, under the circumstances, 
to be ordinary and necessary expenses of 
his business as a professional actor. Peti- 
tioner’s disbursements for meals and lodging 
in California while working in motion pictures were for his 
personal living expenses, and therefore are not deductible 
as traveling expenses, although his legal domicile was Trucks- 
ville, Pennsylvania, where he maintained a home for his 
mother and his niece. 


(2) Petitioner, who maintained a home in Trucksville, 
Pennsylvania, and provided the chief support for his mother 
and niece, both of whom were dependent upon him for their 
chief support, is entitled to a $2,500 exemption as the head 
of a family, in 1934, even though he spent the entire year in 
California, where he was employed as a motion picture actor. 
—William Lee Tracy v. Commisstoner, Decision 10,619 [CCH]; 
Docket 89304. 39 BTA —, No. 75. 


Bureau 0} Internal Revenue 


Credit for Dividends Paid.—Dividends paid credits are 
allowable for 1937, under section 27(d) of the Revenue Act 
of 1936, to the subsidiaries of the M Company for the face 
value of dividend notes issued by such subsidiaries during 
that year. Such credits are not allowable to the subsidiaries 
under section 27(a)4 of the Revenue Act of 1938 with respect 
to the same notes when redeemed in 1938. No dividends 
paid credit is allowable under section 27(a)4 of the Revenue 
Act of 1938 to the M Company, itself, for the year 1938 when 
payments in redemption of the notes were received by the 
M Company and paid over to the sinking fund trustee under 
a trust indenture covering the issuance of collateral trust 
certificates by the M Company.—I. T. 3270, 1939-15-9785 
(p. 13). 


Deductions—Business Expenses.—An employer who keeps 
his accounts on either the cash receipts and disbursements 
basis or the accrual basis, and who makes voluntary con- 
tributions to the Michigan unemployment compensation fund 
under the provisions of section 14 of the Michigan Unem- 
ployment Compensation Act, as amended, is entitled to de- 
duct such contributions as ordinary and necessary business 
expenses in his federal income tax return for the year of 
payment.—I. T. 3265, 1939-13-9764 (p. 2). 


Distributions by Corporations—Sources.—Where the total 
distributions by the M Company to several classes of stock- 
holders during the year 1937 were in excess of earnings 
available for dividends, as determined in accordance with 
article 115-2, Regulations 94, dividends must be regarded as 
having been distributed in accordance with the corporate 
charter giving stockholders with priority the right to divi- 
dends before any earnings or profits can be distributed to 
other stockholders.—G. C. M. 21122, 1939-14-9771 (p. 3). 


Employee’s Trusts.——The pension trust created by the M 
Company and its subsidiaries, effective January 1, 1939, solely 
for the purpose of providing retirement annuities for all of 
its employees, including officers, no benefits or reimburse- 
ments from which may inure to the employers, meets the 
requirements of sections 23(p) and 165 of the Revenue Act 
of 1938. To the extent that contributions by the employers 
to the fund will provide reasonable pensions based on serv- 
ices prior to January 1, 1939, they are deductible over a 10- 
year period as provided in section 23(p) of the Revenue Act 
of 1938. Contributions made by the employers with respect 
to services rendered by employees afier January 1, 1939, are 
deductible in the year contributed, provided the amount 0 
the contribution with respect to each employee when added 
to his stipulated compensation does not exceed reasonable 
compensation for services rendered by him.—I. T. 3266, 


1939-13-9765 (p. 3). 
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